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Proposed Laws. The legislatures of a majority of the states 

are now in session and the legislative com- 
mittees of a number of the state bankers’ associations are actively 
engaged in laboring for the enactment of many laws, needed in 
the respective states, affecting or relating to the banking business. 
In several of the states, general banking laws for the organiza- 
tion and regulation of banks and of trust companies, have been 
drafted and are now pending. 

The Standing Law Committee of the American Bankers’ Associa- 
tion have caused to be drafted a number of new laws, and have 
indorsed and recommended for more general enactment a number 
of provisions already the law in one or more of the states, de- 
signed to promote uniformity upon subjects where conflict now 
exists, or to make positive a rule of law where uncertainty now 
exists, or to change the law where change is obviously needed. 
A pamphlet containing drafts of these proposed laws has been 
issued and distributed by the committee for use in the respective 
states. A copy of the pamphlet is published in the JouRNAL. 

The New York statute limiting the time in which a depositor 
may notify his banker of his objection to a forged or raised check, 
to one year after the same is returned to him as a voucher, is 
indorsed for enactment elsewhere, with the recommendation that 
the time be limited to six months, wherever such legislation is 
attainable. Statutes have also been drafted and recommended, 
allowing a bank to repudiate its certification of a check bearing 
a forged signature or to recover money paid upon such a check 
wherever the holder has not used ordinary care in acquiring the 
check, or would be placed in no worse position if the certification 
was repudiated or the money refunded, than before he received 
the one or the other. Full particulars as to these statutes are 
given in the pamphlet. They are intended to provide an equitable 
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rule in all cases and are in accordance with the latest and best 
considered cases on the subject. 

A statute has been drafted and recommended supplying a de- 
fect in the Negotiable Instruments Law by providing that where 
an instrument payable at a bank is made payable at a fixed or de- 
terminable future time, the order tothe bank to pay is limited to the 
day of maturity only. The existing law simply provides that ‘where 
the instrument is made payable at a bank it is equivalent to an 
order to the bank to pay the same for the account of the principal 
debtor thereon.”’ This does not contemplate that “‘time”’ as well 
as demand instruments are made payable at bank and it there- 
fore leaves uncertain whether a time note or acceptance, made 
payable at a bank, is payable only on the day of maturity, or 
whether the order to, and authority of, the bank, is to pay if 
presented after maturity. Much conflict of opinion exists upon 
this point and the enactment of the statute proposed will provide 
a certain rule for guidance. 

In many states, notaries who are stockholders of banks are 
held incompetent to take acknowledgments of instruments running 
to the bank, and there is considerable conflict among the decisions. 
A statute has been drafted and is recommended for enactment 
qualifying a notary, although a stockholder, director, officer or 
employe to take acknowledgments of instruments, executed to or 
by the bank with which he is connected, or to administer oaths 
to any other stockholder, director, officer or employe, or to make 
protest of paper owned or held for collection by the bank ; except 
where he is a party, either individually or as representing his bank, 
to the instrument acknowledged, or a party individually to the 
paper protested. It is believed this statute will meet commercial 
needs and necessities in many cases where the right is now denied ; 
and that there is nothing improper or impolitic in giving the 
notary this power. 

The uniform stock transfer law, already enacted in six states, 
is recommended for further enactment especially in those states 
where, under the judicial law, a pledgee of corporate stock, must 
have the transfer recorded upon the books, to perfect his rights 
as against subsequent attaching creditors of the pledgor. 

The statute, passed in New Jersey last year, authorizing pay- 
ment by savings banks of two-name accounts to either depositor, 
whether the other be living or not, is recommended for general 
enactment, broadened in scope to apply to all commercial banks 
and to trust companies. 

The statute defining and providing punishment for “ Burglary 
with Explosives’’ enacted in Maryland last year, and recommended 
by the Protective Committee of the American Bankers’ Associa. 
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tion, is included by the Standing Law Committee in its pamphlet 
of recommended laws. 

The Committee also recommends the enactment, wherever state 
statute or judicial decision does not now legalize it, of a law that 
for the purpose of calculating interest, 360 days may be considered 
to be a year. In some states, the taking of interest upon this 
basis subjects a bank to the penalties for usury. 

The Standing Law Committee also recommends the enactment 
of the draft Codes of the ‘‘ Law of Sales” and the ‘“‘ Law of Ware- 
house Receipts,’’ completed, indorsed and recommended by the 
Conference of Commissioners on Uniform State Laws at St. Paul 
in August 1906. 

The committee have in view other needed amendments of the 
Negotiable Instruments Law, and certain other new laws, but 
believe the best results will be obtained by not urging too many 
reforms at once. The enactment of some or all these proposed 


laws in states where needed, it is believed, will be of appreciable 
benefit. 


Married Women’s he fact that many New York business men 
Guaranties. live in New Jersey and occasionally obtain 
advances from New York banks by offering 
their wives as accommodation indorsers or guarantors of their 
paper, coupled with the fact that by the laws of New Jersey a 
married woman cannot bind herself as accommodation indorser, 
guarantor or surety for her husband unless it appears that she 
or her separate estate has derived some benefit from the contract, 
although in New York such a contract is valid and binding, give 
rise, occasionally, to interesting questions concerning the ability 
of the New York bank to enforce the guaranty. 
About a year ago, the New York Court of Appeals had a case 
of this kind before it (Chemical National Bank v. Kellogg, 23 
B. L. J. 39). A bank in New York made a loan upon a promis- 
sory note, secured by indorsement of the maker’s wife, made in 
New Jersey. The wife denied liability. The Court of Appeals de- 
cided in favor of the bank, on the ground that, so far as appeared, 
the indorsement was made in New York and governed by New 
York law, hence the indorser was estopped from denying it was 
a New York contract. The court held? A wife who indorses for 
accommodation, in New Jersey, the negotiable promissory note of 
her husband, dated and payable in New York, without showing 
the place of indorsement on the note, is liable upon her indorse- 
ment to a New York bank which purchases the note for value, with- 
out notice that the indorsement was not made in New York but 
in New Jersey, where a married woman cannot bind herself as 
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accommodation indorser. In such case, the wife is estopped from 
denying that her indorsement is a New York contract ; and further, 
the bank is protected by the Negotiable Instruments Law which 
provides that “except where the contrary appears, every indorse- 
ment is presumed prima facie to have been made at the place 
where the instrument is dated.” 

We publish in this number another decision upon the general 
question, in this instance by the Supreme Court of New Jersey. 
A married woman in New Jersey signed a guaranty to secure 
advances by a New York bank to a business firm. After the 
guaranty was signed, it was delivered to the husband of the 
guarantor, and by him mailed to the New York bank, either from 
‘ New Jersey or by deposit in the New York post office. In this 
case, the court decides the guarantor liable upon the ground that 
the contract was, actually, a New York contract, not being a 
completed agreement until delivered to and accepted by the bank 
guaranteed. It holds: A written and signed offer of guaranty 
made by one party to another is not acompleted agreement until 
it is delivered to and accepted and acted upon by the party for 
whose indemnity it is given. The law of the place at which it is 
accepted and acted upon controls as to the validity of the in- 
strument, unless otherwise declared in the writing itself. 

These cases should prove interesting reading for the officers of 
New York banks in connection with the making of loans to business 
men, resident of New Jersey, upon security of accommodation in- 
dorsements or guaranties, signed by wives of the borrowers. 


Rimes There is much uncertainty in the law as to 
Cashier’s Check. the precise period of time during which an 
ordinary bank check is negotiable. Whether 
it is a week, a month, or a longer period, cannot be stated with 
certainty; much depends upon the circumstances of each particu- 
lar case. We have heretofore published several decisions which 
illustrate the uncertainty as to the negotiable period of an ordi- 
nary bank check and which also show a conflict upon the ques- 
tion whether a banker’s draft—the check of one bank upon an- 
other—stands in a separate class from the ordinary check of an 
individual, and will be regarded as negotiable for a longer period 
after its issue, before it is deemed overdue and subject to equities 
in the hands of any purchaser who acquires it. 

When we come to certified checks, these stand on a different 
footing. There are several authorities which affirm the negotia- 
bility of a certified check for a period which can be counted by 
years. In New York this period would seem to be unlimited, the 
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check being negotiable as long as outstanding. The purchaser of 
a certified check who acquired it in good faith seven years after 
its issue, was held to have an enforceable title thereto, free from 
equities. , 

Cashier’s checks, also, like certified checks, would seem to have 
a much longer negotiable life than ordinary checks. These, like 
certified checks, are primary obligations of the bank, the bank’s 
obligation in the one. case being placed upon the check of its cus- 
tomer, in the other, being its own check upon itself. In this 
number, we have a case from North Carolina involving the period 
of negotiability of a cashier’s check. A man acquired a cashier’s 
check from the payee two years after the date of its issue. Among 
other questions in the case was whether, under the Negotiable 
Instruments Law, the check had been negotiated an unreasonable 
time after its issue, so as to deprive the purchaser from claiming 
the rights of a holder in due course. On this point the court 
said: ‘On the facts of this case we think, and so hold, that, so 
far as time is concerned, this negotiation was undoubtedly within 
a reasonable time.’’ 

A negotiable instrument payable at a future day, has a fixed 
time of maturity. The purchaser knows that, so far as time of 
acquirement is concerned, it may be safely taken before maturity 
and he equally knows that, after maturity, it is apparently dis- 
credited and he cannot safely purchase it, at all events before full 
inquiry made. But when we come to negotiable instruments pay- 
able on demand—such as checks—the time in which they must be 
presented to hold indorsers, and the time during which they are 
negotiable, is indefinitely fixed by the law as ‘‘reasonable.’’ Con- 
cerning the period of negotiability, the Negotiable Instruments 
Law provides: ‘“‘Where an instrument payable on demand is ne- 
gotiated an unreasonable length of time after its issue, the holder 
is not deemed a holder in due course;” and “in determining what 
is a ‘reasonable time’ or an ‘unreasonable time’ regard is to be 
had to the nature of the instrument, the usage of trade or busi- 
ness (if any) with respect to such instruments, and the facts of 
the particular case.’’ 

The commercial world should have something more certain 
than this for guidance. In a system of negotiable instruments 
having certainty for its foundation stone, ‘‘reasonable time’’ is 
a very uncertain element. It would be far better, to our mind, to 
positively fix, by statute, the arbitrary period of 30 days or 60 
days asa definite period of reasonable time with reference to the 
presentment and the negotiation of ordinary bank checks, and 
such other arbitrary period as would be suitable for certified 
checks, cashier’s checks, promissory notes and other demand in- 
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struments, than to conduct business under the existing ‘‘reason- 
able time”’ rule with all its attendant uncertainties. 


Deposits Payabie We take pleasure in publishing the address 
to Either of Attorney Haven before Group I of the 
ot Two Persons. Wisconsin Bankers’ Association with refer- 
ence to deposits made payable to either of 
two persons. Such deposits, he affirms, are undoubtedly legal 
and may be safely paid to either during the lifetime of both, pro- 
vided one does not become incompetent, as by insanity, or notify 
the bank not to pay. But when death, incompetency, or a 
stop-order of one intervenes, payment to the survivor is perilous, 
and the bank should become fully assured of the latter’s right to 
the deposit before making payment, or else bring interpleader, so 
that the court may pass upon the title between the survivor and 
the representative of the estate of the decedent. Mr. Haven cites 
decisions from the Minnesota and New York courts which, in- 
directly, support his conclusions, but does not refer to any case 
wherein a bank has been held liable, after paying a survivor ac- 
cording to the terms of the account, to pay the money again to 
the estate of the deceased, upon proof of sole title in the latter. 
We discussed this question quite fully in the JourNaL for May 
of last year, and later, before the meeting of the Savings Bank 
Section of the American Bankers’ Association in St. Louis. We, 
likewise, have been unable to point to a direct decision holding a 
bank liable because of payment to a survivor, for in the great 
majority of cases involving ownership as between survivor and 
estate of decedent, the contest has been directly between the par- 
ties, either after the bank has paid the money to one or the 
other; or where the bank has retained the deposit and inter- 
pleaded the rival claimants. But our opinion then was, and still 
is, that ‘‘while many banks pay to the survivor according to the 
terms of the deposit, in the belief that this is simply a perform- 
ance of their contract, such payment, after knowledge of death, 
is not without peril wherever the facts develop that the survivor 
is not owner.” 

In the JourNAL for May, we said: ‘‘We have for some time 
held the view that the proper solution of this troublesome ques- 
tion is by the enactment of a short form of statute authorizing 
the bank to make payment of a joint deposit to the survivor, 
thus protecting the bank in making the payment, and relegating 
the question of ultimate ownership as between the survivor and 
the estate, or creditors. of the decedent to a direct proceeding be- 
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tween the interested parties as to which the bank should have 
no concern.” 

New Jersey now has a statute permitting a savings bank which 
holds a deposit in the name of two persons, payable to either, or 
payable to either or the survivor, to make payment to either, 
whether the other be living or not; and this statute has now 
been recommended for enactment in all the other States, by the 
Standing Law Committee of the American Bankers’ Association; 
broadened in scope so as to apply to deposits in commercial, as 
well as.savings, banks and in trust companies. 

Upon this subject, we will here refer to the decision of the Ap- 
pellate Division of the New York Supreme Court in O’Brien v. 
Elmira Savings Bank (99 App. Div., 76), not before referred to 
by us in this connection, which gives support to the conclusion 
that such a permissive statute is desirable: One Ames, while seri- 
ously ill and apprehending he would not recover, had his savings 
bank account changed from his individual name to ‘‘DeWitt Ames 
or Mrs. Margaret Peckham.’’ He was engaged to be married to 
Mrs. Peckham and she nursed him during his last illness. Coupled 
with this change, Ames made declarations to various witnesses 
that if anything happened to him he wanted Mrs. Peckham to 
have the money. The pass-book was kept in the drawer of a-desk 
belonging to Mrs. Peckham in which drawer Ames kept his papers 
and to which both Ames and Mrs. Peckham had keys and access. 
The book had been placed there by Mrs. Peckham after the bank 
had changed the account and remained in the drawer until after 
Ames died. After his death, the bank with knowledge thereof, 
paid the balance to Mrs. Peckham upon delivery of the pass-book 
to it. 

The action was against the bank, by the administrator of 
Ames, for the deposit. The trial court held that Ames had made 
a valid gift causa mortis of the deposit to Mrs. Peckham. The 
Appellate Court said: ‘The legality of the judgment appealed 
from depends upon the correctness of the decision of the trial 
court that Ames made a valid gift causa mortis to Mrs. Peckham 
of the moneys in question. She is not a party to the action and 
the defendant bank has paid the money to her upon her produc- 
tion and presentation to it of the pass-book in accordance with 
its rule requiring such production and providing that ‘all pay- 
ments made to: persons producing the pass-book shall be deemed 
good and valid payments to the depositors respectively, and shall 
discharge the bank from any further liability.’ If the money, 
however, in fact belonged to the estate of Ames and not to Mrs. 
Peckham, who produced the book and drew the money after his 
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death, the bank having knowledge of such death when it paid 
the money to her, would not be protected by its rule. If, on the 
other hand, there was a valid gift causa mortis made by Ames 
to Mrs. Peckham, the money did not belong to the estate of 
Ames and the judgment dismissing the complaint of his adminis- 
trator suing therefor was correct.” 

The judgment was affirmed, as the facts were held to establish 
a gift causa mortis to Mrs. Peckham. 

But had the facts been otherwise, and the essential facts 
establishing the gift were beyond its knowledge, the bank would 
have had to pay the money over again. In other words, this 
decision clearly shows that a bank which, upon A’s direction, 
changes A’s account to one payable to “A or B,” taking B’s 
signature, and then, after A’s death, of which it has knowledge, 
pays the money to the survivor, B, upon production of the book, 
does so at its peril. If upon suit against it by A’s administrator, 
ownership of the deposit is shown to have been in A and to have 
passed to his estate, the bank will have to pay the money over 
again; its payment to the survivor will be invalid and the fact 
that the account is payable to A or B, will not protect it in pay- 
ing A’s money to B, after A’s death, known to it. Had the bank 
in the present case not had the good fortune to have made pay- 
ment to a survivor who was actually owner by gift causa mortis 
* —had the facts been the other way—the bank would not have 
been protected. 

This decision, therefore, goes to fortify our previously expressed 
opinion that a bank, carrying an account payable to either of 
two persons, is not safe, after knowledge of the death of one, in 
making payment to the survivor, for in the large majority of 
cases, the facts upon which ownership depends are beyond its 
knowledge; and that to facilitate the handling of two-name 
accounts and enable the bank to pay according to the account, 
instead of being subject to a condition wherein the payment is 
tied up and the bank frequently entangled in a law-suit, a statute 
authorizing payment to either depositor, whether the other be 
living or not, is desirable. 
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United States governing the issue, use and 
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MISTAKEN PAYMENT OF ite NOT RECOVERABLE FROM 

If the bank makes a mistake and pays a check, thinking the 
funds are sufficient but which is in reality an overdraft, it cannot 
recover the money from the payee, the latter being a good faith 
holder, but it must look to the drawer for redress. This has been 
so held in several cases. 
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a. WHERE MONEY PAID OVER COUNTER. 

In Hull v. Bank, Dudley’s South Carolina Reports, 259, the 
payee presented a check for $78 to the teller of the bank. The 
book-keeper told the teller the drawer’s account was good, and 
the teller thereupon paid the check. This was a mistake. On 
the next day the bank notified the payee and demanded back the 
money. But the court held that the bank musi look to the 
drawer and not to the payee, for redress. 

In an early New Hampshire case (Penacook Savings Bank v. 
Hubbard, 58 N. H. 167) the action was by the bank against the 
messenger of the payee. The court held that money paid on a 
check by the drawee to a messenger of the payee (the drawee 
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erroneously supposing he had funds of the drawer) and paid by 
the messenger, without fault on his part, to the payee, cannot 
be recoverel from the messenger by the drawee. The case is silent 
as to the liability of the payee; but there is no reason to suppose 
the decision would be different from what is decided elsewhere. 

b. WHERE DRAFT GIVEN IN PAYMENT. 

So, in Colorado, where upon presentment of a check by a col- 
lecting bank, the drawee in mistake as to the sufficiency of the 
drawer’s account, gave its draft on its Denver correspondent in 
payment but, later, learning that the account was not good, 
stopped payment of its draft by telegraph, it was held powerless 
to recall the payment and liable upon its draft to a good faith 
holder (First National Bank v. Devenish, 15 Colo. 229). The 
court said: ‘‘Banks are required, and for their own safety are 
compelled, to know at all times the balance to the credit of each 
individual customer, and they accept and pay checks at their own 
risk and peril. If from negligence or inattention to their own 
affairs, banks improvidently pay when the account of the cus- 
tomer is not in condition to warrant it, and if by mistake a 
check is paid when the drawer has no funds the bank must look 
to the customer for rectification, not to the party to whom the 
check was paid.”’ 

c. BUT REMITTANCE DRAFT MAY BE RECOVERED FROM MAIL, 


But, if instead of delivering its draft to the payee or his agent, 
by way of payment of an overdrawn check, supposed to be good, 
the drawee receives an overdrawn check for payment through the 
mail, for which it mails its own draft but, discovers the mis- 
take in time to reclaim its remittance from the post-office, before 
it has been forwarded, it would seem that its act in so doing is 
not too late, and that the payment will not be regarded as irre- 
vocably made. Thus in a case in Tennessee (Carley v. Bank 15 
B. L. J. 464) where the assistant cashier of a bank received 
through the mail for collection an overdrawn check on the bank 
and inadvertently stamped the check “paid,’’ placed in the mail 
a remittance covering the amount of the check, which was after- 
wards reclaimed from the post-office and the check protested, and 
the account of the drawer had not been charged with the amount, 
it was held the bank was not liable as having paid the check. In 
such circumstances, the rule that a delivery to the post-office 
passes title would be inapplicable. 

d. PAYMENT OF OVERDRAFT THROUGH CLEARING HOUSE. 


In the exchanges of checks through the clearing houses, the rules 
generally provide that up to a certain.hour, bad checks may be 
returned by the drawee directly to the presenting bank, and refund 
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of the money compelled. But if the drawee fails to return an over- 
draft within the time specified, its right to correct its mistake and re- 
cover the money would, as a general rule, be gone. Its recourse 
would be upon the drawer, not upon the payee. 

Thus in a case decided by the United States District Court - 
for the Northern District of Illinois (Preston v. Canadian Bank 
of Commerce, 23 Fed. 179) the rules of the Chicago Clearing 
House required that checks, found not to be good, were to be 
returned to the bank which collected them by half-past one o’clock 
of the same day. At 42 minutes past one, a drawee examined 
the drawer’s account, found that it was insufficient to meet a 
check which had come through the clearings that morning, sent 
the check back to the presenting bank and demanded its repay- 
ment at 15 minutes before two o’clock, which was refused. In an 
action brought against the presenting bank, it was held the drawee 
was not entitled to recover. 

The court said there is no doubt of the general principle that 
money paid under a mistake of fact may be recovered back, but 
the parties here had agreed upon a time limit within which such 
mistakes should be rectified and unless the mistake was corrected 
within that time, the right to correct was lost. 


€. EXCEPTIONAL RULE IN MASSACHUSETTS. 


It would seem that, in Massachusetts, a bank which pays a 
check in mistake as to the sufficiency of its customer’s account, 
has a right to recover the money paid, from the payee, provided 
the mistake of fact is not due to the bank’s own carelessness, 
under the general rule that money paid under a mistake of fact 
may be recovered back, unless the payee, by reason of receiving 
the payment, has so changed his position that he would be injured 
if compelled to refund. 

In Merchants National Bank v. National Eagle Bank (101 
Mass. 281), the clearing house rules provided one o’clock as the 
limit of time in which checks found not good should be returned. 
A check, for which there were no funds of the drawer, had not 
been returned by one o’clock, and action was thereafter brought 
to recover the money paid from the bank which received payment. 
The court said: ‘It is plain that if the plaintiffs had paid this 
check at their own counter under a mistake of fact, they could 
have maintained this action to recover it back;”’ and it held that 
payment through the clearing house was provisional until one 
o’clock, to become complete only if the check was retained after 
that hour, and that if, by any mistake of fact, a check so paid 
but not good, was retained after one o’clock, the payment of it 
was to be treated as a payment under mistake of fact, to the 
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same extent and subject to the same right of reclamation as if 
it had been made without the intervention of the clearing house. 
Recovery in this case was awarded the payor bank. There was 
no carelessness on its part shown. The teller, in the regular 
examination of checks returned from the clearing house had re- 
jected it, as not good, with three others, which were delivered 
to the bank’s messenger for return at a quarter before one. But 
the messenger having made a mistake as to the number on one 
of the checks went to the wrong bank with it and was obliged 
to return to his own bank to ascertain the true number. As a 
consequence return of the check was not tendered until seven 
minutes after one, when it was refused. 

In another case decided at the same time (Boylston National 
Bank v. Richardson, 101 Mass. 287) a bearer check was paid 
over the counter, the teller paying it without ascertaining the ac- 
count of the drawer, which was in reality insufficient and had not 
varied for three months. Here it was held the check was not paid 
under any mistake of fact which would enable the bank to re- 
cover the amount from the holder who received payment. The 
court said: “The only mistake in regard to the state of Dennie’s 
account appears to be that the amount on deposit was not suffi- 
cient. It does not appear that the plaintiffs’ teller was misled in 
any way, or had any reason to suppose that the account was 
otherwise than it was. No considerable amount had recently been 
withdrawn. The amount to Dennie’s credit had not been reduced 
during the preceding month. No expected credit had failed to be 
received. It was simply that the teller saw fit to pay the check 
without taking the precaution to inform himself of the state of 
the account. We see nothing in the transaction which bears the 
character of a mistake of facts, in a legal sense, but only that of 
laches.” 

In Merchants National Bank v. National Bank of Common- 
wealth, 139 Mass. 513, it is held that the amount of a bad check 
paid through the clearing house, not returned by one o’clock, 
may be recovered as money paid under a mistake of fact, provided 
the receiver will be placed in no worse position. The court dis- 
tinguished the Boylston National Bank case, saying in that case 
there was ‘“‘carelessness” on the part of the bank’s teller. In the 
case before the court, there was no carelessness, but a false bal- 
ance existed, one to the credit of a check which the customer had 
obtained from the bank by fraud, which credit was afterwards 
cancelled. 

DEPOSIT OF OVERDRAFT BY CUSTOMER OF SAME BANK. 


The majority of courts which have passed upon this question 
hold that a credit in the pass-book of a depositor, of the over- 
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drawn check of another depositor on the same bank, is a pay- 
ment of the check and is irrevocable, being equivalent to payment 
of the money over the counter on the check, and its immediate 
re-deposit. A minority of courts hold such a check received for 
collection, and the credit revocable within a reasonable time. As- 
suming no right of charge-back under the law, the right might 
probably be acquired by a clause in the deposit slip used by the 
depositor in clear terms providing the right of charge-back the 
same day, if the check was subsequently found to be not good 
at the time of deposit. 

In a New York case, Oddie v. National City Bank, 45 N. Y. 
735, a check was held paid because the receiving teller took it on 
deposit and gave credit for it to another customer, not knowing 
that the check was not good. The check was deposited five 
minutes before 2 o’clock, and before the close of bank hours 
the bank discovered the account of the drawer was not good 
and returned the check to the depositor and cancelled the credit. 
It was held too late; the bank had paid the check. 

This case illustrates that not only the paying teller, but also 
the receiving teller who pays checks on his bank by receiving 
them on deposit and giving them credit therefor, must be careful 
to know the state of the drawer’s account. The court in this 
case said: 

“‘The legal effect of the transaction was precisely the same as 
though the money had been first paid to the plaintiffs and then 
deposited. When a check is presented to the bank for deposit, 
drawn directly upon itself, it is the same as though payment in 
any other form is demanded. It is the right of the bank to re- 
ject it, or to refuse to pay it, or to receive it conditionally, but 
if it accepts such a check and pays it, either by delivering the 
currency, or giving the party credit for it, the transaction is 
closed between the bank and such party, provided the paper is 
genuine. The bank always has a means of knowing the state of 
the account of the drawer, and if it elects to pay the paper, it 
voluntarily takes upon itself the risk of securing it out of the 
drawer’s account or otherwise. A different principle would be 
applied to checks drawn upon other banks, or paper left for col- 
lection.” 

Also in Illinois (Bank v. Gregg, 6 B. L. J., 21) it has been 
held that a bank which receives from a depositor a check drawn 
on itself by another customer, and gives the depositor credit 
therefor, thereby pays the check, and cannot afterwards deduct 
the amount of such check from the depositor’s account without 
his consent. 

Also in Nebraska, (Bartlett v. State, 15 B. L. J. 170), it has 
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been held ‘‘The giving of credit as a deposit for the amount ofa 
check, by the bank upon which it is drawn, is in contemplation 
of the law, a payment of the check in money, to the same extent 
as though the currency had been paid over the counter on the 
check, and immediately re-deposited by the payee.” 

To the contrary, the Supreme Court of California (Bank v. 
McDonald, 51 Cal. 64) declines to adopt the view that the mere 
fact of receipt of the check by the receiving teller, and entry in 
the pass-book, of itself implies an agreement to accept it as cash, 
and is to be deemed in law as equivalent to payment. ‘ There 
can be no doubt,” it says, “that if the bank, through its teller, 
expressly or by reasonable implication from his acts and declara- 
tions at the time, agrees to accept the check, as cash, and to 
enter a credit to the depositor for the amount, it will be bound 
by the agreement, whether the drawer of the check has funds to 
his credit or not.’’ But no such express or implied agreement 
appearing, the transaction is likened to that where checks are 
received on other banks and entered in the pass-book, i. e., received 
for collection, not as cash, and subject to be charged back if not 
good. The court reduces its views to the following rule: The 
rule that we intend to lay down is, that when a check on the 
same bank is presented by a depositor with his pass-book to the 
receiving teller, who merely receives the check, and notes it in the 
pass-book, nothing more being said or done, this does not of 


itself raise a presumption that the check was received as cash, or 
otherwise than for collection. 
(Continued in next number. ) 
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THE LAW OF BANK LIEN AND SET-OFF. 


(Concluded from January number.) 


GENERAL RULE: RIGHT OF SET-OFF DOES NOT EXIST BEFORE 
MATURITY. 


CUSTOMER MAY AGREE THAT HIS UNMATURED NOTE BE SET OFF. 


WHERE BANK CAN SET OFF UNMATURED NOTE UPON CUSTOMER’S 
INSOLVENCY. 


WHERE BANK CANNOT SET OFF UNMATURED NOTE UPON CUSTOM- 
ER’S INSOLVENCY. 


THE RULE UNDER THE NATIONAL BANKRUPT ACT. 


WHERE SET OFF OF UNMATURED NOTE WOULD CONSTITUTE A 
PREFERENCE. 


BANK’S EX PARTE CONCLUSION THAT CUSTOMER INSOLVENT IN- 
SUFFICIENT. 

EFFECT OF DEATH OF CUSTOMER, SOLVENT OR iNSOLVENT, 
OWING PAPER UNMATURED. 

BANK’S RIGHT TO HOLD DEPOSIT IN CASE OF FRAUD. 


BANK’S OBLIGATION TO SET OFF MATURED NOTE IN INTEREST 
OF SURETY. 


CASES HOLDING BANK OBLIGED TO APPLY DEPOSIT AT MA- 
TURITY IF SUFFICIENT, BUT NOT SUBSEQUENT DEPOSITS. 
CASES HOLDING BANK OBLIGED TO APPLY SUBSEQUENT DEPOSITS, 


CASES HOLDING BANK NOT OBLIGED TO APPLY SUBSEQUENT DE- 
POSITS. 


BANK’S OBLIGATION TO INDORSER OR SURETY WHERE NOTE 
PAYABLE AT BANK. 


CASES HOLDING BANK NOT OBLIGED TO APPLY DEPOSIT AT MA- 
TURITY IN SURETY’S INTEREST. 

OBLIGATION TO APPLY DEPOSIT IN SURETY’S INTEREST TO PRE- 

VENT CUSTOMER GAINING UNFAIR ADVANTAGE. 


BANK NOT OBLIGED TO APPLY MAKER’S DEPOSIT BEFORE SUING 
HIM. 


The first portion of this article, published in the JourNat for 
January, embraced the following topics: 


| 
2. 
3. 


GENERAL STATEMENT OF RIGHT OF LIEN AND SET-OFF. 
ILLINOIS DOCTRINE. 


WHERE CUSTOMER'S CONSENT NECESSARY TO APPROPRIATION OF 
DEPOSIT. 


WHERE BANK MUST NOTIFY CUSTOMER OF APPROPRIATION, 
WHERE BANK MUST MAKE FORMAL APPROPRIATION, 

TIME OF DAY OF MATURITY WHEN RIGHT OF SET-OFF EXISTS. 
DEPOSIT FOR SPECIAL PURPOSE NOT SUBJECT TO SET-OFF. 
APPLICATION OF PARTNER’S INDIVIDUAL DEPOSIT TO FIRM DEBT. 
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. APPLICATION OF INDIVIDUAL DEPOSIT UPON JOINT NOTE AND 
VICE VERSA. 


. APPLICATION OF FIRM DEPOSIT UPON PARTNER’S INDIVIDUAL 
DEBT. 


. SET OFF WHERE DEMANDS ARE NOT MUTUAL. 
. SET-OFF IN CASE OF TWO ACCOUNTS. 

. EFFECT OF TAKING COLLATERAL SECURITY. 
. NO SET-OFF OF UNLIQUIDATED CLAIM. 

. UNAUTHORIZED DEPOSIT CANNOT BE SET-OFF. 


GENERAL RULE: RIGHT OF SET-OFF DOES NOT EXIST BEFORE MATURITY. 


4S a general rule the bank’s lien and right of set-off does not 
exist where the indebtedness of its customer to it is unma- 
tured. A debt not due cannot ordinarily be set off against one 
already due. To allow the set-off would be to change the con- 
tract and advance the time of payment. As said by the New 
York Court of Appeals: ‘‘A debtor in one sum has no lien upon 
it in his hands for the payment of a debt owned by him, which 
has not yet matured; nor hasa bank more than any other debt 
or.” (Folger, J. in Jordan v. Bank, 74 N. Y., 473). 
CUSTOMER MAY AGREE THAT HIS UNMATURED NOTE BE SET OFF. 


But the customer may consent to the appropriation of his de- 
posit upon his unmatured note, or may ratify the bank’s act. 
Thus the Supreme Court of Alabama in a recent case, said: “ Of 
course, such appropriation may be upon the depositor’s direction 
or, being made without his consent, he may ratify it, provided 
the rights of third persons have not intervened, and ratification 
may be inferred from acquiescence in the appropriation after com- 
ing to knowledge of it. But in the absence of evidence of direc- 
tion, direct ratification or ratification by acquiescence, the at- 
tempted appropriation is abortive.” (Birmingham National Bank 
v. Mayer, 104 Ala. 634). 

In a Missouri case, a customer obtained money from time to 
time upon overdrafts which he used to purchase hogs, the pro 
ceeds of which, when sold, he deposited in the bank to meet his 
overdrafts. The customer executed a note payable at a future 
time to meet a large overdraft, and at the same time he agreed 
with the bank and expressly directed its cashier to apply depos- 
its which might be made from time to time by him, as his hogs 
should be sold, as a credit on his note, notwithstanding it might 
not be due when the deposits were made. In an action by the 
customer against the bank for refusing to honor his checks, the 
deposits drawn against having been applied to his unmatured 
note, the agreement was held valid and the customer estopped 
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from claiming that the deposits so applied were subject to his 
checks. (Roe v. Bank of Versailles, 167 Mo. 406.) 
WHERE BANK CAN SET OFF UNMATURED NOTE UPON CUSTOMER'S 
INSOLVENCY. 

While the general rule is, as stated, that the bank’s right of 
set-off does not exist until the indebtedness of its customer is 
matured, circumstances sometimes arise which make it equitable 
that the party whose claim is not due shall have a right to set 
it off against a debt which is due and owing by him. 

Whether the insolvency of a customer gives the bank an equit- 
able right to set off his unmatured indebtedness against hisdeposit, 
is a question upon which there is a conflict of decision among the 
courts of the country. 

In the federal courts, insolvency is recognized as a ground of 
equitable set-off of a debt not due against a debt due. TheSupreme 
Court of the United States, in Schuler v. Israel, 120 U. S. 506 
allowed a bank which held the unmatured notes of an insolvent 
customer to hold his deposit as against an attachment process 
by a creditor. of the customer. The court said: ‘“‘ While it may 
be true that in a suit brought by Israel (the customer) against 
the bank it could, in an ordinary action at law, only make plea 
of set-off of so much of Israel’s debt to the bank as was then 
due, it could, by filing a bill in chancery, alleging Israel’s in- 
solvency, and that if it was compelled to pay, its own debt which 
Israel owed to it, but which was not due, would be lost, be relieved 
by a proper decree in equity.” 

In Georgia, Illinois, lowa, Kentucky, Minnesota, Ohio, Tennes- 
see and Texas, the courts hold that upon the insolvency of the 
customer before maturity of his note, the bank has an equitable 
right to set off his unmatured note against the deposit. But in 
Illinois, where the doctrine exists that a check is an assignment, 
this right, while it will hold good against the customer or his 
assignee in bankruptcy, will not prevail against the holders of 
the customer’s checks. Following is a reference to the cases: 

In Georgia, the Supreme Court has held that where a customer, 
having money on deposit, becomes insolvent, being at the time 
indebted to the bank upon promissory notes aggregating more 
than the deposit, it is the right of the bank, by way of equitable 
set-off, to appropriate the money on deposit, so far as it will go, 
to the satisfaction of the notes, although they have not become 
due. (Georgia Seed Co. v. Talmadge, 96 Ga. 254.) 

In Illinois, it has been held that where a customer procures 
his own note to be discounted at a bank and the proceeds are 
placed to his credit and he afterwards becomes insolvent, before 
maturity of his note, the bank is entitled to an equitable set-off 
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of his unmatured note against his deposit as against the customer 
or his assignee in bankruptcy, but not as against the rights of hold- 
ers of the customer’s checks. ( Fourth National Bank v. City National 
Bank, 68 Ill. 398). 

In Iowa, a bank may, in equity, off-set as against an un- 
matured debt of an insolvent customer any sum which it may be 
owing to the customer, unless the account which it owes has been 
pledged to some specific purpose, or is impressed with some trust. 
(Muir v. Bank, 99 Iowa, 202). 

In Kentucky, where an insolvent debtor. who makes an assign- 
ment for the benefit of his creditors is indebted to a bank with 
which he has money on deposit, the bank may apply the deposit 
as a credit on its debt, although the debt has not matured at 
the time the assignment was made. The right of equitable set- 
off exists. (Kentucky Flour Company’s Assignee v. Merchants 
National Bank, 90 Ky. 225). Before the Negotiable Instruments 
Law, when the rule existed in that state that a check is an 
assignment, it was held that while this equitable right of set-off 
existed against the customer or his assignee for the benefit of 
creditors, it did not exist against the holder of his checks. (Mer- 
chants National Bank v. Robinson, 97 Ky. 552). But since that 
decision, the Negotiable Instruments Law has substituted for the 
rule that a check is an assignment the rule that a check is not 
an assignment to the payee; hence the bank’s right of equitable 
set-off of a customer’s unmatured note, in the event of his insol- 
vency, now exists against the latter’s check holders. 

In Minnesota, a bank has a right to set off a note owing to 
by an insolvent depositor against the depositor’s account, whether 
the note is due or not. (Sweetser v. Peoples Bank, 69 Minn. 196; 
1897). 

In Ohio, the right of equitable set-off of unmatured paper 
upon the customer’s insolvency is also allowed (Bank v. Heming- 
way, 34 Ohio St. 381; Armstrong v. Warner, 49 Ohio St. 377). 

In Tennessee, the Supreme Court has held (Nashville Trust 
Co. v. 4th National Bank, 1892) that insolvency is, of itself, a 
sufficient ground for the application of equitable set-off, even 
where the indebtedness on one side is not due and that a bank 
may set off against a deposit the unmatured debts of an insol- 
vent depositor. 

In Texas, where a bank held two notes of a customer and 
such customer became insolvent and filed his petition in bank- 
ruptcy, prior to the service on the bank of a garnishment in a 
suit against him, which service was before the maturity of the 
notes, it was held the bank was entitled to set off such notes 
against the deposit. (Neely v. Grayson County National Bank, 
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Court of Civ. App., Texas 1901, 61 S. W. 559; see also Temple- 

man v. Hutchins, Court of Civ. App. 57S. W. 868). 

WHERE BANK CANNOT SET-OFF UNMATURED NOTE UPON CUSTOMER’S 
INSOLVENCY. 

In Massachusetts, Michigan, Missouri, New York, Pennsylvania, 
Rhode Island and Wisconsin, the courts deny that insolvency of 
a customer constitutes a ground for equitable set off, by the bank, 
of his unmatured note. 

The Supreme Court of Wisconsin (Oatman v. Batavian Bank, 
77 Wis. 501) gives its reasons for so holding, as follows: ‘The 
learned counsel contends that by virtue of the bank’s equitable 
lien upon the deposit of his customer, as security for the payment 
of his indebtedness to the bank and by virtue of an equitable set- 
off of one against the other, in the case of the customer’s insol- 
vency, a court of equity will decree such an application of what 
he owes to the bank due or not due, although it might be strictly 
not a legal set-off. There is not only plausibility in this claim, 
but it seems to be sustained by some respectable authorities. 
This was never allowed at common law, but it seems to have 
long prevailed in cases of bankruptcy, according to Carr v. Ham- 
ilton, 129 U. S. 255. It is difficult to see why a bank should 
have this exceptional advantage over an individual creditor. By 
our statute (R.S. Sec. 4258) the set-off in all cases must be due 
and it makes no exception in favor of banks or on account of in- 
solvency; and by our law of voluntary assignments all creditors 
must be treated alike and their rights are fixed at the date of 
the assignment.” y 

In Massachusetts, ‘‘a party whose debt is not due has no 
equitable claim whatever to set-off a debt of his own, already 
due, in the hands of a party who is insolvent.”” (Spaulding v. 
Backus, 122 Mass. 553). 

In Michigan ‘‘this court has said several times that mere in- 
solvency was insufficient to justify an equitable set-off of a claim 
not due.”” (Bank v. Stone, 115 Mich. 648.) 

In Missouri, a bank has no lien upon money standing to the 
credit of one of its customers for an indebtedness to the bank 
not yet matured, although the customer may be insolvent, in the 
absence of an express agreement to that effect. And where an 
insolvent customer, prior to his assignment, under a warning from 
the bank that accommodations could not longer be extended 
unless his deposits were increased, promised to keep a fair balance 
with the bank to justify the credits then being extended by the 
bank, it was held that this agreement did not imply that the 
balance was to be applied to the payment of the customer’s debt 
not due. (Homer v. Bank of Commerce, 140 Mo. 225.) 
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In New York, several cases have settled the doctrine that a 
bank has no right of equitable set-off of unmatured paper by 
reason of the insolvency of a customer. 

In Pennsylvania, where an assignee for the benefit of creditors 
of a customer brought an action against a bank to recover the 
balance to his credit at the date of the assignment, it was held 
the bank could not set off notes or drafts indorsed by and dis- 
counted by the assignor before, but maturing after the assign- 
ment. At the time of the assignment the bank had no lien on 
the deposit that would have interfered with the right of the 
customer to draw the same and by virtue of the assignment, his 
right passed to his assignee. (Chipman v. Bank, 120 Pa. 86). 

In Rhode Island, where a customer made an assignment for 
the benefit of his creditors and the bank held his note not yet due, 
the court held the bank could not set off the unmatured note 
against his deposit and was accountable for the latter to the as- 
signee. The court said that at the time of the assignment, the 
bank “had no claim for lien on the deposit and could not have 
pleaded the note as a set off, for General Laws, R. I. Chapter 239, 
section 11, provides that the demand a defendant may set off 
must be one ‘which existed at the time of the commencement of 
the action and then belonged to the defendant in his own right 
and for which he might maintain a suit in his own name.’”’ 
(Ellis v. First National Bank, 22 R. I. 565). 


THE RULE UNDER THE NATIONAL BANKRUPT ACT. 


Under the pational bankrupt law, a creditor upon an unma- 
tured note of the bankrupt, can set it off against his deposit. A 
trustee in bankruptcy brought an action against a bank to re- 
cover the bankrupt's deposit. The bank set off certain notes of 
the bankrupt, owned by it, which had not matured before the ad- 
judication in bankruptcy. The court held that the set-off was 
allowed by section 68a and section 63a1, of the bankrupt law. As 
unmatured claims are provable against the estate (section 63) 
they are necessarily the subject of set-off (section 68). (See Frank 
v. Mercantile Nat. Bank, 182 N. Y. 264). 

WHERE SET-OFF OF UNMATURED NOTE WOULD CONSTITUTE A 

PREFERENCE. 

Although the right of set-off by a bank of acustomer’s unmat- 
ured note against his deposit, in the event of his insolvency, ex- 
ists under the Bankrupt Act and, aside from that act, is also the 
judicial doctrine of the federal cqurts and of some of the state 
courts, (being denied in other of the states), it would seem that, 
wherever the circumstances were such that deposits by an insol- 
vent customer sought to be set off, were so made that the at- 
tempt to hold them for the customer’s unmatured debt would 
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constitute a violation of a statute against preferences, the bank’s 
right would be defeated. The following language of the Court of 
Appeals of Kentucky (90 Ky. 229), will indicate when such cir- 
cumstances might exist: 

“It is said, however, that such rule (allowing equitable set-off 
of an unmatured note against an insolvent’s deposit) will lead to 
equitable preferences and, in effect, destroy the efficacy of what is 
generally known as the statute of 1856, relative to preference of 
creditors. We think the alarm of counsel is groundless. If the de- 
posits were made with the bank in contempiation of insolvency 
and with the design to prefer it, these being the grounds upon 
which the statute declares the entire estate of the debtorincluding 
that transferred, shall inure for the benefit of creditors generally, 
a state of case would be presented not now before us. We can- 
not presume this is such a case because here the customer was evi- 
dentiy engaged in a considerable business, having numerous trans- 
actions with his bank and the deposit in question is a compara- 
tively small one.”’ (See also Clark v. Northampton Bank, 160 
Mass. 26). 

BANK’S EX PARTE CONCLUSION THAT CUSTOMER INSOLVENT 
INSUFFICIENT. 

It is not sufficient to authorize an equitable set-off, in those 
states where insolvency is recognized as a ground therefor, that 
the bank thinks the customer insolvent, if he is in reality able to 
go on and pay his debts. Its own judgment of this fact will not 
be conclusive. In a Massachusetts case, a bank required a cus- 
tomer to make a statement of his assets and liabilities. It ap- 
pearing from the statement that his liabilities exceeded his as- 
sets, the bank itself decided he was insolvent and refused to 
honor checks which he had previously given, claiming the right 
to set off his unmatured notes which it held against his deposit. 
The court held the customer entitled to substantial damages for 
the dishonor of his checks. It said: “If proceedings in insolvency 
or bankruptcy had been instituted by or against the customer at or 
before the presentment of the checks, or even if the customer had 
made an assignment for the benefit of his creditors, the case would, 
no doubt, have stood differently.’”” But in this case ‘‘for aught 
that appears, the customer was in good standing and credit and 
could have gone on indefinitely as he had been going on, unless 
confronted with unfavorable conditions.’’ (Wiley v. Bunker Hill 
National Bank, Supreme Court of Massachusetts, 67 N. E. 655.) 


EFFECT OF DEATH OF CUSTOMER, SOLVENT OR INSOLVENT, OWING 
PAPER UNMATURED. 


Passing from the conflicting decisions upon the right of equit- 
able set-off of a customer’s unmatured paper, by reason of his 
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insolvency, we come to the question whether death of the customer, 
while his paper is yet unmatured, gives the bank a right to equit- 
able set off (a) where his estate is solvent (b) where insolvent. We 
here meet a similar conflict of decision. But few of the cases 
relate to the right of equitable set-off where the customer dies 
solvent; most of the cases have presented a state of facts where 
the customer was insolvent when he died. 

In Pennsylvania, where the estate is solvent, the bank is allowed 
to set off an unmatured note against the decedent’s deposit. 
(Bosler’s Administrators v. Exchange Bank, 2 Pa. 32). But where 
the estate is insolvent, it cannot make the set-off. (Appeal of 
Farmers and Mechanics Bank, 48 Pa. 57). 

In Kentucky (Little’s Adm'r. v. City National Bank, 74 S. W. 
699) where a decedent had money on deposit in a bank at the time 
of his death and the bank held a note against him for a less 
amount, which matured the day after his death, it was held the 
bank was entitled to set off the amount of the note against the 
deposit and pay the administrator the difference. 

In Missouri (Knecht v. U. S. Savings Institution, 2 Mo. App. 
563) a bank held a note against a customer who died insolvent 
before the note matured. The note was for more than the 
amount of the deposit. A balance was struck between the two 
demands and the bank was allowed to prove up the remainder of 
the claim against the estate. 

In New Hampshire (Mathewson v. Bank, 45 N. H. 108) a 
bank was allowed to set off its note against the testator’s de- 
posit although it had not matured at his death and the estate 
was insolvent. 

In New Jersey, where a bank discounted a note for a customer, 
placing the proceeds to his credit and after he had drawn out a 
portion, the customer died insolvent, willing his estate to his 
wife, the note not then being due, it was held the bank was en- 
titled to obtain from a court of equity a bill to restrain the wife 
from enforcing a judgment for the balance which existed at the 
time of the customer’s death, which she had obtained at law. (45 
N. J. Eq. 546; 46 N. J. Eq. 607). 

In Montana (Gardner v. Bank, 10 Mont. 49) a customer who 
had borrowed money from a bank upon certain notes, had given 
authority to the bank to apply his deposits upon such notes be- 
fore their maturity at the option of the bank. The depositor died 
before the notes matured and in an action against the bank by 
his administrator to recover the deposit, it was held the author- 
ity to the bank to elect to apply the deposits was a naked power 
which, not being exercised in the lifetime of the customer, perish- 
ed at his death. The bank had no lien at law upon the deposit 
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for the unmatured notes, and as the action was not an action in 
equity to subject the money to a lien for the unaccrued indebted- 
ness, the action of the bank in applying the deposits was without 
authority. Judgment was therefore given for the administrator. 
The court does not decide what the result would be had the ac- 
tion been one in equity to permit the bank to set off the unma- 
tured notes against the deposit. 

In an early case in Virginia (Ford’s Adm’r. v. Thornton, 3 
Leigh 695) a customer for whom the bank had discounted for 
his accommodation his 60 day note, died before the note came to 
maturity, having on deposit at the time of his death a sum of 
money exceeding the amount of the note. It was held that in 
case the customer’s estate proved insolvent, the bank had a right, 
in equity, to retain the amount of the note out of the money it 
held for him on deposit; equityin such case regarding the bank as 
debtor to its customer only for the excess of his money on de- 
posit above the amount of the note. 

In Wisconsin, equitable set-off of an unmatured note against a 
customer’s deposit will not be allowed in the event of his death, 
whether the customer died solvent or insolvent. (See Oatman v. 
Batavian Bank, 77 Wis. 501; Armstrong v. Pratt 2 Wis. 299). 

BANK’S RIGHT TO HOLD DEPOSIT IN CASE OF FRAUD. 

Even though a bank may have no right of equitable set-off of 
its customer’s unmatured note against his deposit in the event 
of his insolvency, yet in a case where the bank can show that the 
note was discounted and the proceeds applied to the customer’s 
credit because of his fraud, the bank will, upon that ground, have 
a right to rescind the credit and hold the deposit. The condition 
of hopeless insolvency of the customer at the time of obtaining 
the credit would be sufficient matter of fraud or deception to en- 
title the bank to rescind. (See Kling v. Irving National Bank, 
Sup. Ct.,App. Div. 14 B. L. J. 613, 625). 

BANK’S OBLIGATION TO SET OFF MATURED NOTE IN INTEREST OF 
SURETY. 

Wherever the bank has no right, in its own interest, to set off 
a note of its customer against his deposit, or in other words to 
charge up the note against the deposit, there is, of course, no 
obligation so to do in the interest of the indorser or surety of 
the customer. But if the right of the bank exists, the question 
arises whether, and under what circumstances, does the right be- 
come an obligation in the interest of the indorser or surety? 

Where, at maturity of his note, the customer’s general deposit 
is sufficient to pay it, there is a conflict of authority as to the 
bank’s obligation so to do, in the interest of an indorser or 
surety; but where his deposit is insufficient at maturity, the large 





106 THE BANKING LAW JOURNAL. 


majority of courts with but one or two exceptions, hold there is 
no obligation to apply subsequent deposits in the interest of the 
surety. 


CASES HOLDING BANK OBLIGED TO APPLY DEPOSIT AT MATURITY 
IF SUFFICIENT ; BUT NOT SUBSEQUENT DEPOSIT. 

In an early case in Arkansas it was held that if a bank has 
in its possession funds belonging to a principal debtor which it 
has by law the right to appropriate in discharge of its debt to 
itself, and does not so appropriate it, his surety is released by 
this neglect. (Dawson v. Bank, 5 Ark. 283.) 

But where the funds are insufficient at maturity, there is no 
obligation to apply subsequent deposits. This has been so held 
with reference to the bank’s duty to the owner of a note pay- 
able at the bank and lodged with it for collection; and doubtless 
also would be so held in reference to its obligation as surety. 
(Bank v. Meyer, 56 Ark. 499). 

In Kentucky where, at maturity of a negotiable note, the bank 
at which it is made payable and to which it has been discounted 
has on general deposit to the credit of the principal in the note 
a sum more than sufficient for its payment, and, instead of apply- 
ing from this unappropriated deposit the sum sufficient to pay 
the note, permits the entire deposit to be checked out for other 
purposes by the principal, who afterwards becomes insolvent, the 
surety in the note is thereby discharged from liability. ( Pursifull 
v. Pineville Banking Co. 97 Ky. 154). 

In New York, where a bank has funds on deposit of the maker 
of a note, sufficient to pay it at maturity, it is its duty to the 
indorser to charge up the amount of the note to the maker and 
thus satisfy it. (Central Bank v. Thein, 76 Hun, 571). But the 
bank is under no legal obligation to apply subsequent deposits 
to the payment of the note where, at maturity, the fund was in- 
sufficient, in the absence of express agreement or directions. (Bank 
v. Smith, 66 N. Y. 271). And if before maturity the bank makes 
an arrangement with its customer by which it agrees to hold his 
deposit for a specific purpose and not charge the note against it, 
the bank will be regarded as a trustee and the deposit special and, 
in the absence of fraud or collusion, an indorser upon such paper 
has no right to require the application of the deposit toward the 
payment of the paper upon its maturity. (Bank v. Speight, 47 
N. Y. 668). 

It has been decided in Pennsylvania that if the maker of an 
indorsed note held by the bank has, at maturity of the note, a 
sufficient balance to his credit to pay it, unappropriated to a par- 
ticular purpose, the bank is bound to apply the deposit in pay- 
ment of the note and failure so to do discharges the indorser. 





THE LAW OF BANK LIEN AND SET-OFF. 107 


(Bank v. Henninger, 105 Pa. 496). But the deposit must be suffi- 
cient at the time of maturity of the note; subsequent deposits 
will not raise the duty (Bank v. Legrand, 103 Pa. 309; Bank v. 
Shreiner, 110 Pa. 188). And the deposit must not have been 
previously appropriated to any other use (Bank v. Foreman, 138 
Pa. 474; Bank v. Peltz, 176 Pa. 513). 

CASES HOLDING BANK OBLIGED TO APPLY SUBSEQUENT DEPOSITS. 

In an early case in Delaware (McDowell v. Bank, 1 Harr. 369) 
it was held that if the maker of a note has funds in bank on gen- 
eral deposit after the note falls due, the bank is bound to apply 
them in payment of the note or the indorser is discharged. 

CASES HOLDING BANK NOT OBLIGED TO APPLY SUBSEQUENT 

DEPOSITS. 

There are a number of decisions holding a bank not obliged to 
apply subsequent deposits of the maker in the interest of a surety, 
the deposit being insufficient at maturity, in states wherein the 
question is left an open one whether, if the deposit at maturity 
was sufficient, the obligation to apply would exist. 

In Illinois (Voss v. Bank, 83 Ill. 599), the fact that the prin- 
cipal in a note payable at a bank has funds on deposit in the 
bank after maturity of the note and before suit on the note, ex- 
ceeding the sum due thereon, and the bank does not appropriate 
the sum toits payment, does not discharge the surety. 

In Texas, though the principal in a note has, after maturity 
thereof, a deposit in a bank sufficient to pay it, the omission of 
the bank to appropriate it to the payment of the note does not 
discharge the surety. (Houston v. Braden, Ct. Civ. App. 37S. W. 
467). 

In Maryland, a bank owning a note had no money of the 
maker in bank when it became due; but a month after his de- 
posits were sufficient to pay it. It was held the bank was enti- 
tled to recover the amount of the note from the indorser and did 
not waive its right against the indorser by not applying the sub- 
sequent deposit of the maker. 

In Kansas (Bank v. Elliott, 59 Pac. 1102) where the bank is 
the owner and holder of a note signed by D as principal and E 
as surety, its failure to apply the money which D had on deposit 
in said bank subsequent to the maturity of the note to its pay- 
ment will not release the surety. 

In Virginia (Bacon v. Bacon, 94 Va. 693) the court said that 
there seems to be a conflict among the authorities as to the duty of 
the bank to charge the note up to the maker in the interest of 
the indorser, as if it were a check upon the deposit, where the 
maker has a sufficient sum deposited to satisfy the note when it 
becomes due and payable; but without deciding this question, it 
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holds that if when the note becomes due and payable, the bank 

has not sufficient funds of the maker to satisfy the debt, it is not 

required to appropriate the existing deposit to partial payment 

of the note, neither is it required to appropriate subsequent de- 

posits in such case to its payment. 

BANK’S OBLIGATION TO INDORSER OR SURETY WHERE NOTE PAYABLE 
AT BANK. 

The Negotiable Instruments Law makes an instrument pay- 
able at a bank equivalent to an order on the bank to pay the 
sum for the account of the principal debtor. Under this law, it 
would seem that where a bank owns a note, which its customer 
has made payable at the bank, and which contains an indorser 
or surety, it would be incumbent on the bank, if the deposit is 
sufficient at maturity, to charge the note up against his account, 
otherwise the indorser would be released. 

But there would be no such obligation, we believe, as to sub- 
sequent deposits, where the deposit at maturity is insufficient. 
CASES HOLDING BANK NOT OBLIGED TO APPLY DEPOSITS AT MATURITY 

IN SURETY’S INTEREST. 

In Connecticut a bank is not obliged to apply a deposit in the 
interest of the surety. (Glazier v. Douglass, 32 Conn. 393). The 
same has been held in Massachusetts (Bank v. Peck, 127 Mass. 
298). In Indiana the failure of the bank to apply to the pay- 
ment of a note the money which the principal had on general de- 
posit in the bank at and after maturity of the note will not dis- 
charge the sureties. (Bank v. Hill 76 Ind. 223; see also Wilson 
v. Dawson, 52 Ind. 514). 

In Georgia, the fact that a bank which is the owner of a note 
upon which there is a surety is, at its maturity, indebted upon 
general deposit account, to the principal upon the note in a sum 
larger than that due upon the note, and fails to exercise its right 
to set off the amount of the note against this deposit indebted- 
ness, and allows the deposit to be checked out by such depositor, 
does not discharge the surety on the note. (Davenport v. State 
Banking Co. Sup. Ct. of Ga. Aug. 9, 1906). 

In Florida it has been held that the right of a bank to apply 
a depositor’s credit balance to the satisfaction of a debt due to 
it by such depositor is in the nature of a set-off or application of 
payment, which will not be required by law so as to benefit a 
surety liable for such debt, where there is no instruction from the 
depositor so to apply it, nor agreement between him and the bank 
that it shall be done, and where the debt has not been included 
in the account between the bank and depositor in the course of 
dealing between them. (Camp v. Bank, 33 So. 241). 

In Missouri, a bank is not obliged to apply a customer’s de- 
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posit in satisfaction of his liability as drawer of a protested draft 

in favor of the acceptor. (Bank v. Carson, 32 Mo. 191). 

OBLIGATION TO APPLY DEPOSIT IN SURETY’S INTEREST TO PREVENT 
CUSTOMER GAINING UNFAIR ADVANTAGE, 


In a Texas case, where acustomer of a New York bank was 
indorser of a draft held by it and the bank, at maturity, had 
funds of the indorser sufficient to satisfy the draft, and, though it 
acquired it in good faith, the bank knew at the time of maturity 
that the draft was without consideration and that the indorser 
could not recover thereon from the acceptor, it was held that the 
bank would not be allowed to abstain from charging up the draft 
and to collect the draft from the acceptor, for the purpose of aid- 
ing the indorser to secure an undue advantage Over the acceptor. 
In such a case, as between bank and acceptor, the deposit will be 
regarded as an offset against the draft. (Van Winkle Gin Co. v 
Bank, 89 Texas, 147). 


BANK NOT OBLIGED TO APPLY MAKER’S DEPOSIT BEFORE SUING HIM. 


In Wisconsin ( Docter v. Riedel, 96 Wis. 158) it was held, where a 
bank had money on deposit to the credit of the maker of a note, 
owned by it, that the bank was not obliged to apply the money 
before bringing suit on the note against the maker, even if it had 
a right to make such application without his consent. 


ACCEPTANCE OF CHECKS BY TELEGRAPH. 


\USTOMERS of banks often travel into other states and terri- 
tories, seeking to purchase live stock, agricultural products 
or merchandise, and, the purchase arranged for, the check or 
draft of the purchaser upon his home bank is tendered. Then 

the important question arises, is the check or draft good and 
will it be paid? The bank in the locality is sometimes applied to 
by the purchaser to cash his draft that he may have funds to 
pay for his purchase, or again, upon tender of the draft to the 
seller, he himself applies to the local bank to learn if the draft is 
good and will be paid; in either event, the consummation of the 
purchase depending upon the local bank’s readiness and willing- 
ness to give money therefor. If the draft is all right, the local 
bank will cash it, but before it does so, it must be assured that 
it is all right. Accordingly an inquiry by telegraph is forwarded 
the home bank and, upon a favorable answer, the purchaser’s 
draft is cashed by the local bank. 

Telegraphic inquiries concerning checks and drafts upon distant 
banks are made with great frequency; but it often happens that 
an answer, deemed good and sufficient by the inquiring bank will 
prove, when tested in a court of justice, to be legally insufficient 
to charge the drawee bank with any liability upon the draft and, 
in consequence, numerous losses are occasioned. 

A useful lesson upon this subject is afforded by a decision of 
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the Supreme Court of Kansas which we publish in this number. 
It should not prove unprofitable for the bank officer to read that 
decision with care, reflect upon the cases of legally insufficient 
telegraphic acceptances therein referred to and compare them with 
the illustrations of valid and binding telegraphic acceptances, that 
he may learn to discriminate between the good and the bad, the 
valid and the legally insufficient, and be on his guard against giv- 
ing credit upon the faith of bank telegrams, unless they measure 
up to the legal standard of sufficiency. 

In connection with the consideration of the Kansas decision it 
is well to remember, in the first place, that an acceptance of a 
check must be in writing, according to the law of most of the 
states. This is the rule of the Negotiable Instruments Law—‘the 
acceptance must be in writing and signed by the drawee.’’ So 
where a bank in Colorado telephoned another bank asking if a 
customer’s check was good and received an answer over the tele- 
phone that it was ‘‘good”’ or “all right,”” whereupon it cashed the 
check, the Supreme Court of Colorado held it could not hold the 
drawee liable upon the check (the customer having stopped its 
payment before it was presented ) because, irrespective of the ques- 
tion whether an answer that a check is good imports a promise 
that it will be paid, there was no valid acceptance under the Ne- 
gotiable Instruments Law, it not being in writing. (Van Buskirk 
v. Bank, 23 B. L. J. 380). 

There is no question, however, that a telegram signed by a 
bank, is a sufficient writing to satisfy statutory requirements 
that acceptances must be in writing. The telegram, however, is 
not a writing upon the check itself, but upon a separate paper. 
In such cases the following rules of the Negotiable Instruments 
Law apply in all states wherein that law is in force: 


“‘The acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer.”’ 


“Where an acceptance is written on a paper other 
than the bill itself, it does not bind the acceptor ex- 
cept in favor ofa person to whom it is shown and 
who, on the faith thereof, receives the bill for value.’’ 


‘‘An unconditional promise in writing to accept a 
bill before it is drawn is deemed an actual acceptance 
in favor of every person who, upon the faith thereof, 
receives the bill for value.” 


Now, to come to the pertinent inquiry: What language in 
telegraphic answers will be legally sufficient to constitute accept- 
ances of checks therein referred to; what language is insufficient. 
and by what standard or principle can the banker discriminate 
and determine as between the good and the bad? 
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A messenger presents a check over the counter, the teller writes 
“good” upon it, signs it and returns it. The check is certified 
and the bank is bound. 

But should the holder be 1,000 miles away and telegraph “ Is 
John Smith’s check on you $1,000 good?’ and receive answer 
“John Smith’s check is good. (Signed) A B Bank.” This is not 
a legally sufficient acceptance, according to several of the cases, 
and should the holder advance money and take the check upon 
the faith of this telegram, and Smith afterwards stop payment, 
or withdraw his money, before presentment, he cannot hold the 
drawee liable upon its telegram. This is the law as held in Kansas 
and in other states. The following are illustrations: 

TELEGRAM: Is J. F. Donald's check oa you $350 good ? 
ANSWER: J. F. Donald’s check is good for sum named. 
This is not binding as an acceptance. Bank v. Bank, 
Kansas Supreme Court; this number. 
TELEGRAM: Are M. A. Walton's checks for $2,000 good? 
ANSWER: Yes sir. 


Not binding as an acceptance. Kahn v. Walton, 46 
Ohio St. 195. 


TELEGRAM :Will drafts for $3,800 made by J. R. Snyder on 
you be paid if presented Monday? 
ANSWER: Drafts named are good now. 
Not binding as an acceptance. Myers v. Bank, 27 IIl. 


App. 254. 

The underlying reason in all-these cases is that in none of the 
telegraphic answers is there an absolute promise to pay, clearly 
and unequivocallyimported. In the first two illustrations a banker 
receiving such a telegraphic answer might naturally come to the 
conclusion that the paper inquired of was all right and would be 
paid, and might readily be led to purchase it on the faith of such 
a telegram; but read by the cold and searching judicial eye, there 
is not such an absolute promise to pay as will satisfy the law. 
The statement that a customer's check is ‘“‘ good”’ or “all right,”’ 
in answer to aninquiry as tothe fact, while quite naturally suggest- 
ing the inference that the bank will pay it upon presentment, does 
not amount, in the eye of the law, to an obligation so to do; it 
is merely a statement of an existing fact, true when made, but 
importing no promise or obligation to pay the check when pre- 
sented, whether it is then good or not. 

Illustrations of telegrams which do import a promise to pay 
and are legally binding as acceptances are: 

TELEGRAM: Will you pay James Tate’s check on you $22,000? 
Answer ? 
ANSWER: James Tate is good. Send on your paper. 
This is equivalent to send on your check on Tate and 
we will pay it. Bank v. Garretson, 51 Fed. 168. 
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TELEGRAM: Will you honor draft drawn by A. Harper for 
$2,300? 

ANSWER: Will pay A. Harper draft, $2,300 for stock. 
The words ‘‘for stock”? do not make the acceptance 
conditional. It is an absolute acceptance. Coffman v. 
Campbell, 87 Ill. 98. 

Sufficient illustration is afforded by the above to put the bank- 
ing fraternity on its guard with reference to the import of the 
language of telegrams in reply to inquiries as to drafts. Simply 
put, it is not sufficient to rely on an answer that a check is “ good”’ 
or “all right,” in response to an inquiry asking if such is the 
case. The telegram of inquiry should be so worded as to request 
a promise to pay, and the language of the reply, to entitle it to 
be acted upon with safety, must either expressly state that the 
drawee will pay or will honor the check, having no conditions 
attached thereto, or it must at all events have such form of lan- 
guage that an absolute promise to pay is clearly and unequivo- 
cally imported. 

Care must also be taken that the draft, payment of which is 
promised by telegram, strictly conforms to the terms of the prom- 
ise; or if the draft has already been drawn when the telegram of 
inquiry is sent, that such telegram accurately describe it as to 
amount and other particulars. For example, one Vanderveer came 
from Missouri to Wisconsin and purchased a horse of one Warren 
for $800. The parties went to the local bank, where Vanderveer 


drew his draft on his own bank in Missouri for $800 with ex- 
change. The Wisconsin bank wired the Missouri bank: 
“Will you honor draft J. L. Vanderveer $800.” 
The answer came: 


“We will honor draft J. L. Vanderveer $800.” 


The Missouri court held the promise to honor the draft for 
$800 did not bind the bank to honor a draft for that sum with 
exchange (Bank v. Bank, 114 Mo. App. 663). The same decision 
has been made in Iowa (Lindley v. Bank, 76 Iowa, 629) where 
an Iowa bank telegraphed to a person in California that it ‘‘would 
pay Barro’s draft on it for $2,000,” and on receipt of the tele- 
gram, Barro drew his draft for $2,000 “with exchange on New 
York.” The bank was held not liable. There are other cases to 
like effect. 

The few cases which have been cited teach the necessity of care 
and discrimination on the part of bankers before advancing money 
upon the faith of bank telegrams, relied on as acceptances of, or 
promises to accept, checks or drafts. 
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‘T*HIS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


ACCEPTANCE OF CHECK BY TELEGRAPH. 
Acceptance must clearly and unequivocally import an absolute promise to pay. 


First National Bank of Atchison v. Commercial Savings Bapk, Supreme Court of Kansas, November 10, 
1906 ; rehearing denied December 8, 1906. 

1. The drawee of a bank check cannot be held liable upon a claimed contract of 
acceptance external to the bill, unless the language used clearly and unequivocally im- 
ports an absolute promise to pay. 

2. Such a promise is not made by returning to the telegraphic inquiry, “Is J. F. 
Donald's check on you $350 good?” the telegraphic response, ** J. F. Donald’s check 
is good for sum named.” 

(Syllabus by the Court.) 


Error from District Court, Atchison County; B. F. Hudson, Judge. 


Action by the Commercial Savings Bank against the First National 
Bank of Atchison, Kansas. Judgment for plaintiff, and defendant 
brings error. Reversed and remanded. 


Burcu, J. J. F. Donald, having funds on deposit with the First 
National Bank of Atchison, Kan., drew a check upon it for $350, pay- 
able to Maria C. Donald or bearer, which he delivered to the payee. 
The payee indorsed and delivered the check to C. B. Bennett, who in 
turn, indorsed and delivered it tothe Commercial Savings Bankot Ad- 
rian, Mich. Donald stopped payment of the check before it was pre- 
sented for payment,and the Michigan bank sued the Kansas bank for the 
face of the check and interest, claiming it had been accepted in writ- 
ing, and that it had been purchased for value on the faith of such ac- 
ceptance. The petition was framed upon the theory that an accept- 
ance is disclosed by the following telegrams: 

Adrian, Mich., October 15, 190}. 
First National Bank, Atchison, Kansas : 
Is J. F. Donald's check on you $350 good? 
Commercial Savings Bank. 
Atchison, Kansas, October 15, 1903. 
Commercial Savings Bank, Adrian, Mich: 


J. F. Donald's check is good for sum named. 
First National Bank. 
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A demurrer to the petition was overruled and an objection to the 
introduction of any evidence under the petition was likewise over- 
ruled. The case was tried before a jury, and ademurrer to the plain- 
tiff’s evidence was overruled. The court properly reserved the inter- 
pretation of the telegrams to itself, but it instructed the jury as fol- 
lows: ‘‘If the jury believed that plaintiff bank, on being requested to 
purchase J. F. Donald’s check for $350, made inquiry of defendant 
bank by telegraph as follows: ‘Is J. F. Donald’s check on you, three 
hundred and fifty dollars, good?’—and you further find that said bank on 
the same day by telegraph answered plaintiff’s said inquiry as follows: 
‘J. F. Donald’s check is good for sum named,’ and then that plaintiff 
bank bought said check on the faith of said telegram, or acceptance, 
and paid therefor a valuable consideration, then your verdict should 
be for plaintiff, and against the defendant bank, for the full amount 
of said check, together with interest thereon from October 17, 1903, 
at the rate of 6 percent. perannum. But, if you find the facts to be 
otherwise, your verdict should be forthe defendant bank.” A verdict 
was returned for the plaintiff, and the question is if the trial court 
was correct in holding throughout the case that a contract of accept- 
ance was made by the telegrams. 

Of course, there is no dispute that the transaction is governed by 
sections 547 and 558, Gen. St. 1901, which read as follows: 


‘‘No person within this state shall be charged as an acceptor of a 
bill of exchange, unless his acceptance shall be in writing, signed by 
himself or his lawful agent 

‘*‘If such acceptance be written on paper other than the bill, it shall 
nt bind the acceptor, except in favor of a person to whom such ac- 
ceptance shall have been shown, and who, in faith thereof, shall have 
received tHe bill for a valuable consideration.”’ 


In the case of Shutt v. Erwin, 66 Kan. 261, which interprets sec- 
tion 547, the syllabus reads: ‘‘The drawee of a bill of exchange or an 
order to pay money is not liable in an action thereon by the holder 
until after he has accepted such bill or order in writing.”’ And the 
syllabus of the case of Eakin v. Bank, 67 Kan. 338, is as follows: ‘‘A 
bank check is a bill of exchange within the meaning of section 548 of 
the General Statutes of 1901, providing that an acceptance of a bill of 
exchange written on paper other than the bill ‘shall not bind the ac- 
ceptor, except in favor of a person to whom such acceptance shall 
have been shown, and who, in faith thereof, shall have received the 
bill for a valuable consideration.’”’ 

Neither is there any dispute that the written acceptance contem- 
plated by the statute may be made by telegrams. 7 Cyc. 765. Theorder 
contained in a check is for payment in money instantly upon demand. 
No presentation for acceptance and no acceptance is contemplated, as 
in the case of an ordinary bill of exchange. The bank is under no 
obligation to do other than pay, and the obligation to pay runs to the 
maker, and not to the holder. If it refuse to pay when it has funds of 
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the maker in its possession subject to check, the holder has no remedy 
against the bank. He must look to the maker. When an ordinary 
bill of exchange is presented for acceptance, the drawee is under the 
positive duty of accepting or refusing to accept, and, if acceptance 
be not plainly negatived by whatever he does, he will be bound as an 
acceptor, because acceptance is something contemplated by the bill it- 
self. A request upon a bank that it accept a check is a request for 
the creation of a legal relation between the holder and the bank, wholly 
without and beyond the purview of the paper. If such relation be 
established it imposes upon the bank a liability to a party to whom it 
was not before bound at all, and it converts the privilege of the bank 
to pay if in funds into an absolute and unconditional duty to pay, no 
matter what may be the state of the depositor’s account. Any one 
claiming to be the beneficiary of a contract of this kind independent 
of and collateral to the check must clearly show that the bank intended 
to make it. Neither law nor custom binds parties to the use of any 
set formula in arranging an acceptance. They may choose their own 
words. Brevity is not simply allowable, it is commendable ; but in 
all cases there must be no doubt that an absolute promise to pay was 
made. If the transaction involve two writings, a proposition and a 
response, they should be construed together. 

The true principle governing the interpretation of communications 
like the telegrams between the parties to this suit was grasped and 
stated in the case of Rees against Warrick, 2 Barn. & Ald. 113. In 
that case the drawer wrote to the drawee as follows: ‘‘ Yesterday we 
valued upon you, favor W. Johnson and Co, two months for 100 l. which 
please to honor.” The drawee replied : ‘* Your bill 100 1. to W. Johnson 
and Co. shall have attention.”” It was held by Abbott, C. J., that, to 
make a letter an acceptance, it ought to be in terms which admit of 
no doubt ; that the phrase ‘‘shall have attention” is at least ambiguous; 
that it may mean the drawee would examine and inquire into the state 
of the drawer’s account for the purpose of ascertaining whether or not 
the bill would be accepted ; and that, unless the words used import 
a clear and unequivocal acceptance, no recovery may be had. Holroyd, 
J., said: ‘*The very circumstance that it has been so often lamented 
that anything short of a written acceptance on the face of the bill 
should be held to make a party liable as acceptor shows the inconven- 
ience that arises from the great uncertainty which is thereby introduced. 
In this case the words contended to be an acceptance are that the bill 
‘shall meet attention." The defendant does not say, as in Wynne v. 
Raikes, that the bill ‘shall be paid and accepted’; but, in fact, only 
that he will attend to it. Consistently, then, with these words it might 
depend on the state of the account between them, whether he would 
accept the bill or not.” 

Tested by this rule the defendant's telegram does not express an 
acceptance. The inquiry indicates no clear intention to extract from 
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the bank a new contract to pay independent of its duty to Donald. It 
is entirely consistent with the expression of a simple desire for in- 
formation relating to Donald’s standing at the bank. It fairly means: 
‘*Ts J. FF. Donald's account with you sufficient to make hts check for $350 
good?” The answer is strictly responsive to the inquiry. It indicates 
no clear intention to make Donald’s check good whenever presented 
and whatever the condition of his account. It is entirely consistent 
with the simple purpose to state Donald’s standing at the bank on the 
day of the telegram. It fairly means: ‘* Donald's account is now 
sufficient to meet a check for the sum named.” The writings are not 
equal to the unambiguous and unequivocal, ‘‘ IV72// you pay?” and ‘‘We 
will pay.” 

Other cases recognize the principle here applied. In the case of 
Kahn, Jr., v. Walton, 46 Ohio St. 195, the inquiry was: ‘‘dre J/. A. 
Walton's checks for $2,000 good?"’ The answer was: ‘ Yes, sir."’ The 
court, in denying that an acceptance was disclosed, said: ‘‘ The bank 
is the agent of the drawer. Its duty is to pay his money as he directs. 
It owes no duty to the holder, except under the drawer’s directions, 
until by virtue of those directions it assumes some obligation to the 
holder. Up tothat time the latest order from the drawer governs. 
But after the bank has paid the check, or placed itself under an obliga- 
tion to pay it, the drawer’s power of revocation is ended. This obliga- 
tion may be incurred by acceptance. It is sometimes said that the 
legal effect of the acceptance is to place the holder of the check in the 
position of a depositor. By the acceptance a new and specific engage- 
ment is entered into by the bank, which is to unconditionally pay the 
sum named to the legal holder of the check. The acceptance or cer- 
tification is sometimes evidenced by writing the word ‘good’ on the 
check by the authorized officer or agent of the bank ; but no particular 
mode or form is necessary, and it is generally held that a verbal 
acceptance is sufficient. But, whatever the mode or form employed, 
there must be enough to indicate the acceptance of the particular check. 
It is manifest there was no acceptance or certification of the checks in 
question in this case. The telegraphic correspondence between the 
bank and Kahn’s agent amounted to no more than an assurance that 
valid checks to the amount stated, drawn by Walton, or that might 
be drawn by him, were then good. No particular checks were men- 
tioned in the inquiry, nor any intimation given that the inquirer had 
received, or was about to receive, such checks ; nor had the bank any 
means of identifying the checks to which the inquiry related. Its 
telegram, therefore, did not commit the bank to the payment of 
any particular check. At most, it Was information that Walton had, 
at its date, money on deposit to the amount stated, subject to check.”’ 

In the case of Cook -v. Baldwin, 120 Mass. 317, it was held that the 
words, ‘‘I take notice of the above,” written upon a bill of exchange 
and signed by the drawee, do not of themselves necessarily import an 
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acceptance. The court said: ‘‘The words written upon the bill are 
a recognition only that the bill has been presented for acceptance. 
They are not inconsistent with a positive refusal to accept or to become 
bound to pay the plaintiffs.” 

In the case of Myers v. Union National Bank, 27 Ill. App. 254, the 
inquiry was: ‘‘Will drafts for thirty-eight hundred dollars, made by 
J. R. Snyder on you, be paid if presented Monday?” ‘The answer was: 
‘Drafts named are good now."" The court said: ‘‘There is a distinct 
implication in the words, ‘ Drafts named are good now,’ that the bank 
would not undertake to answer for the state of Snyder's account beyond 
the moment when its telegram was sent. * * * An acceptance is a 
contract, and does not differ from other contracts in the essential 
requirement of a meeting of minds. A bank is not bound to accept 
by telegram the checks or drafts of its depositors, although in posses- 
sion of tunds to pay. Its duty in such cases is to accept a draft, or 
pay acheck, only on presentment. One relying on a telegram as an 
acceptance should see to it that the language used will, at least, fairly 
bear the meaning.” 

In the case of Bank of Springfield v. First Nat. Bank, 30 Mo. App. 
271, a check was offered in part payment of a draft. The financial stand- 
ing of the maker of the check was not good, and the bank holding the 
draft telephoned the drawee of the check, asking if it was good, The 
response was that the check was ‘‘all right.” The maker’s account 
was good for the check on that day and the next, but it was not pre- 
sented until the second day after the telephone communication, and 
then after the maker had failed. The holder sued the drawee, claim- 
ing a parol certification. In the opinion of the court several reasons 
are given why the plaintiff should not succeed, but the controlling 
one appears in the syllabus, which reads thus: ‘‘A parol representa- 
tion by the bank upon which a check is drawn that the check is good 
is not equivalent to a certification, and does not bind the bank to pay 
it whenever presented until barred by limitation : nor does it release 
the holder from the duty of proper diligence in presentment for pay- 
ment. It binds the bank to nothing more than that tie statement 
was true at the time when it was made.” These authorities are suf- 
ficient to illustrate the rule that the drawee of a bank check cannot be 
held liable upon a claimed contract of acceptance external to the bill, 
unless the language used clearly and unequivocally import an absolute 
promise to pay. 

The decision in the case of Garretson v. North Atchison Bank (C. C.) 
39 Fed. 163, relied upon by counsel for plaintiff, was affirmed by the 
Circuit Court of Appeals upon the identical principle discussed above. 
The telegrams in that case were as follows : 

‘* Will you pay James Tate's check on you, twenty-two thousan2 dol- 
lars? Answer.” 

‘* James Tate ts good. Send on your paper.” 
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The court said: ‘‘ The question put to the bank was wholly free 
from ambiguity. It was clear, direct, and pointed—‘Will you pay 
James Tate’s check on you twenty-two thousand dollars? Answer.’ 
There can be no doubt that it was Streeter’s purpose in sending this 
telegram to ascertain whether the bank would bind itself to pay the 
check in case he took it in payment for the cattle to be delivered to 
Tate. Can there be any doubt that the bank must have understood 
the purpose and meaning of the dispatch thus addressed to it? The 
bank was engaged in the business of receiving money on deposit, and 
paying it out on checks drawn by its depositors. No other meaning 
could be given to the telegram by the bank than that James Tate’s 
check on the bank for $22,000 had been offered to Streeter, and before 
he accepted it he wished to know whether it would be paid on presenta- 
tion. So far, therefore, as the meaning of the telegram sent to the 
bank is persuasive in determining the contract of the parties, it must 
be held that its purpose was to procure an absolute promise of pay- 
ment from the bank before the same could be received in payment 
for the cattle contracted to be sold to Tate. It cannot be questioned, 
and it is practically admitted by counsel for the bank, that if the 
answer had been, ‘The bank will pay Tate’s check for $22,000 on pre- 
sentation,’ there would be no doubt that thereby the bank would have 
been bound absolutely for the payment of the check. Can any other 
meaning be fairly given to the words actually used by the bank in 
answering the question put toit? These are: ‘James Tate is good ; 
send on your paper.’ Counsel for plaintiff in error claim that the 
answer should only be construed to be a statement that Tate was good 
for the amount named, and cannot be construed to be a promise to 
pay the check. The question put to the bank, and to which an answer 
was requested, was not whether Tate was good, but whether the bank 
would pay his check for a given sum. It cannot be supposed that the 
bank intended to return an ambiguous answer for the purpose of mis- 
leading the party asking the question, and therefore, if the answer had 
been limited to the words, ‘Tate is good,’ there would be ground for 
holding that the bank thereby intended an affirmative answer to the 
categorical question put to it ; but all doubt is put at rest by the 
remaining words of the answer, to wit, ‘Send on your paper.’ These 
words invited action on the part of the person to whom they were 
addressed. They are not merely an expression of an opinion. Read 
in connection with the message sent by Streeter, and which they were 
intended to answer, the meaning thereof is, ‘Send on your check on 


Tate, and we will pay it’.” North Atchison Bank v. Garretson, 51 
Fed. 168. 


There is no occasion to consider what words indorsed upon a check 
and signed by the drawer will amount toa certification when the check 
is put into circulation upon the credit of the indorsement. Donald, 
upon his own request, became a party to the action. The court in- 
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structed the jury to find in his favor if it found in favor of the defend- 
ant bank, and, under direction of the court, a verdict was returned for 
Donald upon which judgment was rendered. Manifestly this judg- 
ment cannot now stand. It is therefore reversed, and the cause as to 
Donald remanded for further proceedings. 

The judgment against the defendant bank is reversed, and the 
cause remanded, with instruction to sustain its demurrer to the peti- 
tion. All the Justices concurring. 


TRUST COMPANY OFFICER EXHIBITING FALSE PAPER. 


State v. Twining et al., Court of Errors and Appeals of New Jersey, November 19, 1906. 


In affirming the conviction of Albert C. Twining and David C. 
Cornell upon an indictment charging them with violation of one of 
the provisions of section 17 of ‘‘An act concerning trust companies, 
Revision of 1899,” which makes every director or officer who wilfully 
or knowingly subscribes or exhibits any false paper, with intent 
to deceive an examiner, guilty of misdemeanor, the Court of Er- 
rors and Appeals make the following rulings: 

1. In determining whether the title of an act expresses its object 
within the meaning of the clause of the Constitution on that subject, 
there should be attributed to the words used as indicating that object, 
such meaning as they had then acquired in common and legislative 
usage. 

2. The title of the act entitled ‘‘An act concerning trust com panies, 
Revision of 1899” (Act March 24, 1899; Laws 1899, p. 450), expresses 
its objects to be legislation regulating, not only trust companies in- 
corporated under that designation, but alsocompanies organized under 
the ‘tact for the incorporation of safe deposit and trust companies,”’ 
upon which had been conferred broad trust powers, and which had 
been designated in supplements to the last mentioned act as ‘‘trust 
companies.” 

3. Such a title includes in its expressed object, not only regulation, 
but also such prcvision as might be deemed proper to enforce such 
regulation by penalties or prosecution. 

4. A paper exhibited to a person authorized to examine the con- 
dition of a trust company, asthe unrecorded minutes of a meeting of 
directors and containing a resolution for the purchase of shares of 
stock which the examiner had discovered among the assets of the com- 
pany and inquired about is a ‘‘paper’’ within the meaning of section 
17 of the trust companies act of 1899 (Laws 1899, p. 464), and, if false 
and exhibited to the examiner with intent to deceive him, the officer 
or officers exhibiting it were guilty of a crime under that section. 

5. The facts presented in the bills of exception justified the trial 
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judge in bringing to the attention of the jury the failure of the de- 
fendants to avail themselves of the privilege of testifying in their own 
behalf. Parker v. State, 61 N. J. Law, 308; s. c. 62 N. J. Law, 801. 


NEGOTIATION OF CASHIER'S CHECK. 


Agent misappropriating principal's money and purchasing therewith cashier’s check 
to own order—Negotiation of check two years after issue, part for cash, part for 
past indebtedness—In action by principal, burden of proof on indorsee that he is 
holder in due course. 


Singer Manufacturing Co. v. Summers, et al., Supreme Court of North Carolina, November 21, 1906. 

An agent of a corporation deposited money of his principal in a bank in his own 
name and received therefor a cashier's check to his own order. Two years later he 
indorsed the check over to a person resident in another State, the consideration being 
in part a past due debt which he owed such person and the balance cash advanced. 

The corporation sued to restrain payment and for sequestration of the check and 
to recover its amount as a trust fund, claiming the indorsee did not acquire same in 
good faith and for value. 

The verdict of the jury established that the agent fraudulently misappropriated 
the money, but that the indorsee had no knowledge of the fraud and was not guilty of 
bad faith. In reaching this verdict the jury had been charged that the burden of proof 
was on the corporation to prove bad faith on the part of the indorsee. 

Held (reversing the judgment and ordering a new trial) : 

1. The owner of property obtained from him by fraud can follow and recover it 
from the wrongdoer as long as it can be identified, and where the property is a nego- 
tiable instrument the right to trace and recover attaches as to one to whom it has been 
transferred otherwise than in good faith for value. 

2. The rights of the indorsee of the cashier’s check as a holder in due course are 
determinable by the Negotiable Instruments Law. To constitute a holder in due 
course, among other things, he must have taken the instrument In good faith and for 
value, and the time of negotiation after issue must not be “unreasonable.” But 

(a) Negotiation of a cashier’s check two years after its issue is within a rea- 
sonable time; 
(4) A pre-existing debt constitutes value. 

3. But the verdict having established that the agent’s title to the check was defect- 
ive, the burden was on the indorsee to prove he was a holder in due course. The trial 
court having wrongly charged that this burden was on the plaintiff, judgment is reversed. 


Appeal from Superior Court, Guilford County; Ferguson, Judge. 


Action by the Singer Manufacturing Company against G. A. Sum- 
mers and others. From a judgment in favor of plaintiff against de- 
fendant Summers and in favor of the other defendants, plaintiff ap- 
peals. Reversed. 


On May 17, 1904, G. A. Summers, ‘then acting as agent of the plain- 
tiff company, deposited in the City National Bank of Greensboro a sum 
of money belonging to the plaintiff company amounting to $1,396.89; 
that this deposit was made in his own name ; and, on the 18th of May, 





LEGAL DECISIONS. 121 


1904, the said Summers, adding other money to this, obtained a cash- 
ier’s check from the defendant bank for the sum of $1,824, and that 
this was done by Summers with intent to embezzle and misappropriate 
the plaintiff's money so deposited. On May 23, 1906, Summers in- 
dorsed this check to F. D. Fuller, residing in Sylvatus, Va., the con- 
sideration claimed being a debt of $328 then due by Summers to Fuller, 
the remainder of the purchase money being paid in cash. There were 
circumstances from which the piaintiff claimed that the purchase of 
this check on the part of Fuller was neither in good faith nor for value. 
The defendant denied the fraud, claiming that the check was ne- 
gotiated in good faith, and the defendant Fuller was a holder of the 
same in due course. There were facts which showed thet Summers 
was insolvent and that Fuller resided in the state of Virginia. 

The cause was submitted to the jury on the following issues : 
(1) Did the defendant Summers embezzle and fraudulently misap- 
propriate $1,396.89 of the moneys of the plaintiff company and 
fraudulently use the same in the purchase of a cashier’s check of May 
18, 1904, issued by the National Bank of Greensboro for $1,824 ? (2) Did 
the defendant F. D. Fuller, at the time he took the check have knowl- 
edge of that fraud and take the check in bad faith? At the request 
of the defendant, the court, among other things, on the second issue 
charged the jury as follows: ‘*The burden of proof is upon the 
plaintiff to show that Fuller had knowledge of the fraud alleged and 
took the check in bad faith or without value, and, if the plaintiff fails 
to satisfy the jury by the greater weight of evidence, they should find 
the issue in favor of the defendant Fuller, and answer the issue, ‘‘ No.” 
The court, in the body of the charge, in substance, repeated this 
position, and the plaintiff excepted. The jury, under the charge of 
the court, and on the testimony, answered the first issue, ‘‘Yes,” and 
the second issue, ‘‘No.”” On the verdict, there was judgment for the 
defendant, and plaintiff excepted and appealed. 


Hoke, J. It is well established that when a man’s property has 
been obtained from him by actionable fraud or covin, the owner can 
follow and recover it from the wrongdoer as long as he can identify 
or trace it, and the right attaches, not only as to the wrongdoer him- 
self, but to any one t> whom the property has been transferred other- 
wis2 than in good faith and for valuable consideration. Edwards v. 
Culberson, 111 N. C. 342, citing Pomeroy’s Eq. Jurisprudence, as fol- 
lows: ‘‘In general, whenever the legal title to property, real or per- 
sonal, has been obtained through actual fraud, * * * or through any 
other circumstances which render it unconscientious for the holder of 
the legal title to retain and enjoy the beneficial interest, equity im- 
poses a constructive trust on the property thus acquired in favor of 
the one who is truly and equitably entitled to the same, although he 
may never perhaps have had any legal estate therein, and a court of 
equity has jurisdiction to reach the property, either in the hands of the 
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original wrongdoer, or in the hands of any subsequent holder, until a 
purchaser in good faith and without notice, acquires a higher right 
and takes the property relieved from the trust.” See, also, Wilson v. 
Scott, 3 Lans. (N. Y.) 308. 

The principle applies, not only to specific property, but to money 
and choses in action. It is said by Lord Mansfield in the case of 
Clark v. Shee and another, Firts Cowper’s Reports, p. 200: ‘‘Where 
money or notes are paid bona fide upon a valuable consideration they 
shall never be brought back by the true owner, but where they come 
mala fide into a person’s hands they are in the nature of specific prop- 
erty, and if their identity can be traced and ascertained the party has 
the right to recover.”” And as said by Andrews, Judge in Newton v. 
Porter, 69 N. Y. 133: ‘‘It isimmaterial in what way the change has been 
made —whether money has been laid out in land or land laid out in 
money—or how the legal title to the converted property may be placed, 
equity oaly stops the pursuit when the means of ascertainment fails 
or the rights of bona fide purchasers for value, without notice of the 
trust, have intervened. The relief will be moulded and adapted to 
the circumstances of the cases so as to protect the rights of the true 
owner,” 

This case is an apposite authority in support of the principle as ap- 
plied to the facts of the case before us. The verdict of the jury hav- 
ing established a clear right in the plaintiff against the defendant Sum- 
mers, we think that upon this finding and the other facts of the case, 
it is equally clear that the payment of the check should be restrained 
until the rights of the parties are finally determined. The tacts show 
that Summers is insolvent and Fuller a nonresident of the state. Pom- 
eroy’s Eq. Rem., vol. 1, $ 265; Parker v. Grammer, 62 N. C. 28; 
McCless v. Meekins, 117 N.C. 34. In Parker v. Grammer it is held: 
‘‘Where there is reason to apprehend that the subject of the contro- 
versy in equity will be destroyed or removed, or otherwise disposed 
of by defendant pending the suit, so that the complainant may lose 
the fruit of his recove-y, or be hindered or delayed in obtaining it, the 
court, in aid of the primary equity, will secure the fund by the writ 
of sequestration and injunction, until the main equity is adjudicated at 
the hearing of the cause.” And this principle is now embodied in our 
statute on the subject. Revisal 1905, § 806. 

The property in controversy being represented by acashier’s check, 
a negotiable instrument, the rights of the plaintiff and defendant will 
largely depend upon our statute on negotiable instruments. Revisal 
1905, vol. 1, c. 54. Under this statute, these checks, whether certified 
or otherwise, are classed with bills of.exchange payable on demand, 
and, if negotiated by indorsement for value without notice, and with- 
in a reasonable time, a holder can maintain the position of a holderin 
due course. Chapter 54, Revisal 1905, $§ 2335, 2336. As pertinent 
to this inquiry, sections 2201, 2202 of this chapter are as follows: 
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‘‘A holder in due course is a holder who has taken the instrument 
under the following conditions: (1) That the instrument is complete 
and regular upon its face. (2).That he became the holder of it before 
it was overdue and without notice that it had been previously dishon- 
ored, if such was the fact. (3) That he took it in good faith and for 
value. (4) That, at the time it was negotiated to him, he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiatingit.”’ Section 2201. 

‘‘Where an instrument payable on demand is negotiated an unrea- 
sonable length of time after itsissue, the holder is not deemed a holder 
in due course.” Section 2202. 


And section 2343 of the same chapter provides that, in determin- 
ing what is a reasonable or unreasonable time, regard is to be had to 
the nature of the instrument and the facts of the particular case. What 
constitutes reasonable time will vary under the facts and circumstances 
of different cases, and this statute expresses as definite a rule as could 
well be established or considered desirable. On the facts of this case 
we think, and so hold, that, so far as time is concerned, this negotia- 
tion was undoubtedly within a reasonable time. 

Again, it will be noted that the defendant Fuller according to the 
claim made by him, purchased and paid for this check partly in a pre- 
existing debt due from Summers to himself. Many of the courts have 
heretofore denied that such an indebtedness was sufficient considera- 
tion to constitute one a holder for value within the meaning of the law 
merchant, our own among thenumber. Brooks v. Sullivan, 129 N.C. 
190. But the statute on this question, section 2173, enacts ‘‘that an 
antecedent or pre-existing debt constitutes value and is deemed such 
whether the instrument is payable on demand or at a future time.” 
If defendant’s statement is accepted no objection can be made, there- 
fore, to the consideration because same was in part a pre-exist- 
ing debt, this being declared sufficient by the express terms of the 
Statute. 

We think, however, there was error in the charge of his honor on 
the second issue as to the burden of proof which entitled the plaintiff 
to a new trial. 

This issue is not very well framed to present the question as to 
whether defendant Fuller was a holder in due course. It would seem 
to be desirable that the issue should be drawn so as to present the 
question affirmatively and in more precise terms. ‘‘Was defendant 
Fuller a purchaser of the check in good faith, for valuable considera- 
tion and without notice of any infirmity in the instrument or defect 
in the title of Summers?” But, in whatever form presented, the 
burden of the issue is not on the plaintiff, as stated by the court, but 
on the defendant. By section 2208 of said chapter 54 it is enacted: 


‘* Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he or some person under whom he claims acquired the title as a 
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holder in due course. But the last-mentioned rule does not apply in 
favor of a party who became bound on the instrument prior to the 
acquisition of such defective title.” 


The evidence and the verdict on the first issue established that the 
title of Summers, who negotiated the note to Fuller, was defective. This 
having been established, the burden was on the defendant, claiming to 
be a purchaser in good faith for value and without notice, to make 
this claim good by the greater weight of the evidence. The statute 
in this respect only enacts the law as it has always existed, which 
puts the burden in such case on the person claiming to be a holder in 
due course. Bank v. Burgwyn, 108 N. C. 62, Eaton & Gilbert Com- 
mercial Paper, p. 393. 

For this error in the charge there will be a new trial on the second 
issue, and it is so ordered. 

New trial. 


LIABILITY OF INDORSER OF LOST NOTE. 


Lost note—Copy duly presented and protested—Indorser after paying note cannot re- 
cover damages from holder because latter did not tender bond of indemnity to 
maker when copy presented. 


Rogers v. Detroit Savings Bank, Supreme Court of Michigan, December 17, 1906. 


A note, payable at a bank in Pennsylvania, was indorsed to and discounted by a 
bank in Michigan, The note was lost in transit to the place of payment. A copy 
was duly presented and the note duly protested. Had the bank tendered a bond of 
indemnity at the time of presentment, the note would have been paid. Later the bank 
tendered a bond of indemnity, but the maker had failed. The indorser paid the note to 
the bank and then brought suit against it for damages for negligence in (1) Icsing the 
note and (2) failing to give a bond of indemnity at the time the note was presented 
for payment. In rendering judgment for the bank, it is 

Held: The bank, having duly fixed the indorser’s liability, was under no obliga- 
tion to him to take steps to enforce its payment as soon as it became due. The in- 
dorser’s remedy is to pay the debt and himself enforce his rights against the principal 
debtor. There was no negligence in losing the note; and the owner was not obliged 
to tender a bond of indemnity on presentment for payment but merely to take steps 
sufficient to charge the indorser. The indorser by paying the note admitted the suff- 
ciency of such steps. 


Error to the Circuit Court for Wayne County, Flavius L. Brooke, 
Judge. 


Action by Charles T. Rogers against Detroit Savings Bank. ‘De- 
fendant had verdict. Plaintiff brings error—Affirmed. 


Carpenter, J. Plaintiff is amember of Charles T. Rogers & Sons, 
a partnership composed of himself and his two sons. That partner- 
ship owned a negotiable note for $1,450, dated April 19, 1900, due 
June 25, 1900, payable to its order at the First National Bank at Erie, 
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Pennsylvania. Plaintiff, acting for the partnership, endorsed this 
note and delivered it to defendant. 

It is the claim of plaintiff’s counsel that defendant took this note 
as collateral security for the payment of an indebtedness. We can- 
not approve this claim. It was conceded in the lower court—and we 
must dispose of the case in accordance with that concession—that the 
note was discounted by defendant. June 12, 1900, defendant, for the 
purpose of having the note collected, sent it by mail todefendant’s cor- 
respondent in Cleveland. It was lost in transit and never delivered. A 
copy, however, was duly presented to the maker; payment was refused, 
and it was duly protested. On the 8th of August, 1900, defendant 
furnished the maker a bond of indemnity, but in the meantime the 
maker had failed and in consequence only about 1o per cent of the 
amount of the note was ever paid by it. The evidence warrants the 
inference that if the note had not been lost, or if a proper bond of in- 
demnity had been furnished at the time it became due,the maker would 
have paid the entire amount of the note. Plaintiff having in recogni- 
tion of his liability as indorser, paid the note, brought this suit to re- 
cover damages. The case was tried in the court below before a jury 
and a verdict directed in defendant’s favor. It wasthe claim of plain- 
tiff that he was entitled to recover the damages because of defendant’s 
negligence. He claims that defendant was negligent in losing the 
note and in failing to give a bond of indemnity at the time the note 
was presented for payment. 

The way this negligence affected plaintiff, and the only was it af- 
fected him, was to postpone collection for a time during which the 


maker became insolvent. To sustain plaintiff's claim, it is necessary 
to declare that the holder of a note like the defendant, who was the 
owner (Fredonia National Bank v. Tommel, 131 Mich., 674; Daven- 
port v. Stone, 104 Mich., 521) is under an obligation to an indorser to 
take steps to enforce payment as soon as it becomes due. Thisis not 
the law. 


‘In the absence of statute or special agreement, an ordinary in- 
dorser of a negotiable bill or note is not discharged from liability by 
mere delay or refusal on the part of the holder to commence or prose- 
cute a suit against the maker or acceptor for any period short of that 
fixed by the statute of limitations, where the indorser’s liability has 
been duly fixed by demand, notice and protest, although the maker 
or acceptor may become insolvent during such delay. * * * In such 
a case the remedy for the indorser is to pay the debt himself and 
then enforce his rights against the principal debtor.” 7 Cyc. go4. 
East River Bank v. Kennedy, 9 Bosw. (N. Y.) 543; Smith v. Ervin, 
77 N. Y. 466; Ashton v. Sproule 35 Pa. St. 492; May v. Dunham, 166 
Mass. 263. 

Plaintiff's counsel also urge that the presentment of the copy of 
the note was insufficient because it was unaccompanied by tender ofa 
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bond of indemnity. Plaintiff cannot complain that the presentment 
was insufficient to obligate the maker to pay the note, if it was in fact 
sufficient to charge him with the liability of an indorser. The ques- 
tion of its sufficiency to charge him with such liability was one to be 
determined when he was called upon to pay the note. By paying ithe 
admitted its sufficiency. See Brown v. Mechanics & Traders’ Bank, 
16 N. Y. App. 207; Linthicum v. Caswell, 19 N. Y. App. 541; Perry 
v. Rhodes, 2 Cranch, 37; and Hughes v. Bowen, 15 Ia. 446. This admis- 
sion is conclusive, and is not open to re-examination in this litigation. 

Nor can it be said that when plaintiff paid the note he did not 
know that presentment was made in the manner it was. His own 
testimony indicates that he knew the note was lost before present- 
ment, and that no bond of indemnity was tendered until several days 
afterward. 

Plaintiff testified that three or four days after the maturity of the 
note, defendant's cashier informed him that he had already sent a 
bond of indemnity. It is now contended that this testimony (which 
is contradicted by defendant) warranted the submission of the case to 
the jury, because it isclaimed they might have inferred that plaintiff 
by reason of this false statement, omitted to pay the note and take 
steps which would have resulted in its payment by the maker before 
its insolvency. It is doubtful if this claim is warranted by the plead- 
ings or by thetestimony. If it is, it is a claim which should have been 
made on the trial in the lower court, and it was not so made. It was 
not apprehended by the trial court or by opposing counsel, and it was 
not obvious. The case was tried in the lower court upon the theory 
that no such claim was made, and we must hold that plaintiff’s coun- 
sel assented to its being tried upon that theory. It is now too late to 
raise the point. 

There is no error in the record and the judgment is affirmed. 


NOTE WITH YEAR OMITTED. 
Helm v, Briley, Supreme Court of Oklahoma, September 5, 1906. 


Action on the following promissory note by payee against maker: 


j 


Newkirk, O. T., August 4, 1902. 
On September 20 we promise to pay W. M. Briley the 
sum of sixty dollars for value received at the First National 
Bank, Newkirk. A. Helm F Son. 


The court, affirming a judgment overruling a demurrer of the de- 
fendant, ; 
Held: The language of the note fairly implies that the September 
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following the execution of the note was the time intended by the par- 
ties when such instrument should become due. 


GUARANTY BY MARRIED WOMAN. 


Guaranty to New York bank by married woman in New Jersey where such contracts 
void—Held not completed until its acceptance by bank in New York, hence a New 
York contract, which, being valid in that State, will be enforced in New Jersey. 


Irving National Bank v. Ellis, Supreme Court of New Jersey, November 19, 1906. 


A written and signed offer of guaranty made by one party to another is not a 
completed agreement until it is delivered to and accepted and acted upon by the party 
for whose indemnity it is given. The law of the place at which it is accepted and acted 
upon controls as to the validity of the instrument, unless otherwise declared in the 
writing itself. 

(Syllabus by the Court.) 


Action by the Irving National Bank against Annie Dean Ellis. Ver- 
dict for plaintiff. Rule to show cause discharged. 


Fort, J. The defendant in this case is a married woman. On the 
19th of March, 1904, she signed an agreement in writing, agreeing to 
indemnify the plaintiff, the Irving National Bank of New York, against 
loss to the extent of $25,000 for any loans made to A. J. Ellis & Co. 
which were not paid by Ellis & Co. at maturity. Subsequently loans 


were made u,pon the strength of this guaranty, upon which, at the time 
of the institution of this suit, a balance of $10,748.98 of principal money 
remained due and unpaid; and the verdict in this case is for that amount 
with interest. 

The defenses as pleaded by Mrs. Ellis are, first, that the agreement 
was procured by fraud; second, the agreement was procured by her 
husband's duress; third, that she was a married woman. 

Issue was joined on the first and second pleas, and a replication was 
filed to the third, alleging that the agreement of guaranty was made 
and delivered by the defendant to the plaintiff in the State of New 
York, and that by the statute of that state, which is quoted in the 
replication, such a contract is validated. To this replication the de- 
fendant rejoined, denying that the agreement of guaranty was deliv- 
ered in the state of New York, but she did not challenge the allega- 
tion in the replication that the law of the state of New York, if the 
agreement of guaranty was delivered there, validated the agreement. 

There was also a fourth plea that the plaintiff had extended credit 
beyond the $25,000. 

On the trial the allegation of fraud in procuring the agreement, 
alleged in the first plea, was abandoned. The allegation of duress on 
the part of the husband, alleged in the second plea, was submitted to 
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the jury, and they have found against the defendant on that issue. As 
to the allegation in the fourth plea, that credit was extended in excess 
of $25,000, we find that it is not supported by the proofs, nor by the 
verdict. 

The only remaining question is that raised by the third plea, which 
alleges that the defendant is a married woman, and that the contract 
was delivered within this state, and hence void under our statute. 
The defendant urges that the contract was completed upon its execu- 
tion and delivered to her husband in New Jersey. It appears that an 
agreement in blank for the signature of the defendant was drawn in 
the state of New York, at the plaintiff's bank, and it was delivered or 
mailed to the husband of the defendant. He had made the arrange- 
ment with the bank, and had agreed to procure his wife’s guaranty in 
order to induce the bank to extend the credit desired by A. J. Ellis 
& Co., in which he was an officer. None of the officers of the bank 
had any dealings directly wita Mrs. Ellis. After the agreement was 
signed by Mrs. Ellis it was taken by her husband, and either mailed 
to the bank from New Jersey, or by being deposited in a letter box in 
the city of New York. Upon that the proof is indefinite. On the 
proof, therefore, there was no error on the part of the trial judge in 
refusing to direct a verdict for the defendant on the ground that the 
contract was completely executed within the state of New Jersey. 
But we do not think, even if the agreement as signed by Mrs. Ellis 
was mailed in New Jersey, that under the law its mailing constituted 
a delivery of the guaranty in New Jersey so as to make it a com- 
pleted contract here. 

It is undoubtedly the rule that, where a proposition proceeds from 
one side and is accepted by the other, the contract is complete, and in 
cases where the acceptance is made and delivered in the mail addres- 
sed to the person making the proposition the contract operates as of 
the time of such delivery. There both parties have done all that can 
be done, and, even though the agreement be lost in the mail, the con- 
tract is, none the less, in force between the parties. Commercial In- 
surance Co. v. Hallock, 27 N. J. Law, 645; White v. Corlies, 46 N. Y. 
469. The rule, therefore, that the depositing of a letter in the post 
office binds the other party prior to its receipt relates only to cases 
where that party has offered to be bound upon a proposition being 
accepted, or under similar conditions. 

In the case before us there was no proposition from the bank. It 
simply drew a paper which, if the defendant signed, and it was 
received by the bank and accepted and acted upon by it, upon its 
receipt, was to be a binding obligation upon the part of the defendant. 

The bank might have rejected this paper after its receipt, or refused 
to act upon it, as there was no legal obligation on its part to Mrs. Ellis, 
who had signed the paper, nor to any other person. The agreement 
was to be acted upon after it was received by the bank, and would 





LEGAL DECISIONS. 129 


become operative only after the bank had accepted it and acted upon 
it, and made loans to A. J. Ellis& Co. Brandt on Suretyship & Guar- 
anty, § 167. We think the guaranty of Mrs. Ellis first became a valid 
contract in the state of New York when the bank acted upon it and 
accepted it, and made loans to A. J. Ellis & Co. after the receipt and 
acceptance of it. 

Under this view of the law, it becomes unnecessary to consider 
whether it was error in the trial judge to refuse to submit to the jury 
the question of whether the agreement of guaranty was or was not 
mailed in New Jersey. Being of the opinion, therefore, that under 
the proof this agreement first became operative within the state of 
New York, the rule in the case of Thompson v. Taylor, 66 N. J. Law, 
253, applies, namely, that ‘‘the contract being valid in New York may 
be enforced against a married woman in this state, although such con- 
tract if made here would be void.”’ 

The rule to show cause is discharged. 


IN THE FEDERAL COURTS. 

BANK TELLER PAYING HIS OWN CHECK WHERE BANK INSOLVENT.—A day 
or two before the open insolvency of a bank and the closing of its 
doors, its receiving and paying teller, knowing the bank to be insol- 
vent, drew his check on the bank and paid himself therewith $3,100, 
which he had to his credit in the institution. In an action by the bank’s 
trustee in bankruptcy against the teller, the amount was held recover- 
able, such transaction constituting a preference. The court said: ‘‘If 
the money had been paid by the bankrupt itself to any favored creditor 
it would have been unquestionably a preference. It follows that if 
its agent, its employe, took advantage of his position which gave him 
access to the funds, he also became a favored creditor.”’ In re Plant, 
District Court, S. D. Georgia, W. D. July 23, 1906. 


CONCERNING COMPLETE SETS OF THE BANKING LAW 
JOURNAL. 


We publish the appended letter as it is typical of several others 
which we have received during the past year from bankers who desire 
to obtain a complete set of the Banking Law Journal from its be- 
ginning in 1889. 

The Journal has files of all the numbers with the exception of 

September 15, 1890 
October 15, 1890 
May 15, 1891 
November 1894 
July 1898 

The lack of these numbers prevents the furnishing of one or more 
complete sets. Inserted in our advertising pages the last few months 
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we have published a card looking to the repurchase of any of the above 
numbers from those who may care to dispose of them, but so far it 
has not brought the desired result. 

The matter is here mentioned to bring more directly to the attention 
of our readers, the desire to repurchase missing files, or one or more 
complete sets in bound form. 

Several hundred of such sets are in existence in banks and libraries 
throughout the country, and while ordinarily the owners do not care 
to part with them, there are isolated cases where the owners have 
gone out of the banking business, or where ownership has devolved 
upon an estate, in which sale of the set might be desirable. 


H. A. MURRAY, PRESIDENT. co. A. CHAPMAN, CASHIER. 


GERMAN SAVINGS BANK OF CHESTER 
IOWA. 


Chester ,Iowa,January 2Sth 1907 ,* 


Publisher Banking Law Journal, 

New York City 
Dear Sir;- 

* about the 4th day of December of last year I wrote you in 
reference to obtaining a complete set of the Banking Law Journal ane: 
received your reply of the ?th stating that you! did not then have i» 
stock a complete set. : 

I am still very anxious to obtain a set of your Journal in any 
condition ,just so that I have tho text apd I would much appreciate any 
effort you coulé use in my behalf to obtain forme a complete set. 
Perhaps an advertisement in the Jougnal would bring the desired result 
and if: so T would be glad to pay for such advertisement Thanking yoy 


in. advance Ian 


Youre 


-at-lar. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 
Trust Companies. 


REASONABLE CARE IN THE PAYMENT OF 
SAVINGS DEPOSITS AND CONSTRUCTION 
OF PROTECTIVE BY-LAWS. 


(Continued from the January number.) 


PAYMENT WITHOUT COMPARISON OF SIGNATURE OR TEST QUESTIONS, 

PAYMENT OF HUSBAND’S DEPOSIT TO WIFE ON FORGED ORDER WHERE 
SIGNATURE DIFFERENT. 

PAYMENT OF WIFE’S DEPOSIT TO HUSBAND WITHOUT AUTHORITY. 

DovustT AS TO SIGNATURE AND INSUFFICIENT IDENTIFICATION. 


ie the Journat for January we referred to the judicial rule that 


notwithstanding the by-laws of a savings bank may constitute a 
contract with the depositor for protection against unauthorized 
payments or upon forged orders, the bank will be liable for wrong 
payments unless it uses ordinary care; and we examined certain of 
the New York cases illustrating circumstances which, it was held, did 
not constitute ordinary care. The topical headings of the article in 
the January number were: 
REQUIREMENT OF ORDINARY CARE NOTWITHSTANDING PRO- 
TECTIVE BY-LAW. 
REASONABLE CARE A QUESTION FOR COURT OR JURY. 
INSUFFICIENCY OF TEST QUESTIONS WHERE DEPOSITOR COULD 
NOT READ NOR WRITE, 
PAYMENT ON FORGED DRAFT WITHOUT COMPARING SIGNATURE. 
PayiNG THOUGH IN DOUBT AS TO SIGNATURE. 
NEGLIGENT PAYMENT TO STRANGER WHEN DEPOSITOR KNOWN 
TO TELLER. 

In continuation, we will refer to other cases where savings banks 
have been held liable for making wrong payments, where their action 
in so doing did not measure up to the standard of due care. 

PAYMENT WITHOUT COMPARISON OF SIGNATURE OR TEST QUESTIONS. 

A woman appeared at a savings bank with the deposit book of 
another woman. At her request the paying teller made out a draft 





132 THE BANKING LAW JOURNAL. 


for the amount called for, which she signed in the name of the deposi- 
tor and received the money. Noeffort was made toascertain whether 
the person presenting the book was entitled to its custody. No ques- 
tions were asked. The question of fact whether the bank exercised 
proper care in making the payment was submitted to the jury and a 
verdict was rendered against the bank. In affirming the judgment 
the court held that notwithstanding the protective character of the 
bank’s by-laws (that possession of the book should be sufficient au- 
thority to warrant payment; and although the bank will endeavor to 
prevent fraud on its depositors, yet all payments to persons producing 
the book shall be valid and discharge the bank) the bank is not re- 
lieved from the exercise of that investigation which is necessary to 
carry out the undertaking expressed by the words: ‘‘will endeavor to 
prevent frauds on its depositors.” While there were no circumstances 
attending the call for the money calculated to excite the suspicion of 
the teller, this did not relieve the bank from the imputation of negli- 
gence. The bank assumed the obligation of ordinary care, and must 
employ it in all cases where a demand is made. The test could be 
made by an examination of the signature if the depositor is able to 
write, or on interrogation as to number of the book, or as to the resi- 
dence and antecedents of the person presenting the draft, which 
would perhaps be a sufficient compliance with the bank’s obligation, 
if nothing suspicious appeared as the result of such examination (Cor- 
nell v. Emigrant Industrial Savings Bank, 9 N. Y. State Rep. 72). 

PAYMENT OF HUSBAND'S DEPOSIT TO WIFE ON FORGED ORDER, WHERE SIG- 

NATURE DIFFERENT. 

A wife wrongfully and without her husband's knowledge ob- 
tained possession of his pass-book and applied to the bank for $2,850. 
One of the officers filled up an order and gave it to her to obtain her 
husband’s signature. She presented the book and the order, with a 
forged signature of her husband thereto, and obtained the money. 
The by-laws provided that drafts could be made personally or by order 
in writing of the depositor, but the book must be produced; also that 
the bank would use its best efforts to prevent fraud; but all payments 
made to persons producing the deposit books should be deemed good 
and valid payments. 

The New York Court of Appeals, affirming a judgment against the 
bank, said: The officers of savings banks acting under rules such as 
shown in this case, are bound to the exercise of care and diligence. 
When a person of one sex produces the deposit book issued to another 
of another sex, it should arrest the attention and excite inquiry. It 
will be entirely incompatible with a pretence of good faith, or of the 
use of best efforts to prevent fraud, to assert that a payment in such 
case was believed to be to the depositor personally, and to take shelter 
behind the clause in the rules, that a payment to the person producing 
the book shall be good and valid. Payment to a woman producing 
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the book of a man, without an assignment, without proof of delivery, 
without an order or letter of administration or testamentary, and 
merely upon the production of the book, is negligence too gross to be 
justified or excused. The bank perceived this and required an order 
for the money. It did not rely upon possession of the book. The 
inquiry then is, was there anything in the appearance of the order 
which should have excited the suspicions of the officers of the bank 
and incited to further effort to prevent afraud ? Or rather, the question 
is narrower, and is: was there in the signature such want of likeness 
to the signature of the depositor in the signature book, as made it a 
question proper to submit to the jury ? 

In this case, there having been a difference in the two signatures, 
admitted by three of the bank’s witnesses, the court held it was proper 
to submit to the jury the question of the bank’s negligence, and it 
affirmed a judgment on a verdict against the bank (Allen v. Williams- 
burgh Savings Bank, 69 N. Y. 314). 

PAYMENT OF WIFE'S DEPOSIT TO HUSBAND WITHOUT AUTHORITY. 

A wife made a deposit in a savings bank in her name, marked 
‘*special.”” The husband took the book to the bank and demanded 
the deposit. The bank officer replied it was the money of the wife. 
The husband said it belonged to him and his wife had sent him for it. 
He was asked to get an order signed by her, and the husband said she 
could not write. The teller thereupon drew a check upon a national 
bank for the amount, payable to the wife. Thenational bank refused 
to pay the check without the wife’s indorsement. The husband re- 
turned to the savings bank, had a further conversation with the officer, 
and stated he was authorized to do business for his wife. An indorse- 
ment was thereupon made upon the check as follows : 

his 
**Ellen Clark, as authorized by William XK Clark. 
Witness: Frank Russell.” mark 

Upon this indorsement, the national bank paid the check to the 
husband. Among the rules of the savings bank was one that ‘‘although 
the bank will endeavor to prevent frauds and impositions, yet all pay- 
ments to persons producing the pass-books issued by it shall be valid 
payments to discharge the bank.” 

The wife sued the bank for the deposit; the question of the bank’s 
negligence was submitted to a jury and a verdict given against 
the bank. In affirming the judgment the court held the verdict was 
supported by the evidence. The wife’s deposit was marked ‘‘special,”’ 
she testified she had notified the teller when the deposit was made to 
pay no one but herself,which direction was assented to by the officers 
of the bank, the husband had never drawn any money before, and had 
never been authorized to draw any. Upon these facts a court or jury 
could properly reach the conclusion that the bank had not exercised the 
care it should to protect the depositor’s interests. The giving of the 





134 THE BANKING LAW JOURNAL. 


check on the national bank, and the indorsing of the check with the 
aid of an officer of the savings bank, was the same, the court said, as 
if the savings bank had paid the $500 in money to the husband in de- 
fiance of the notice the wife had given in making the deposit. It was 
no defense that the bank had given the check payable to the wife’s 
order, unless it appeared the husband was authorized to obtain and 
receive the check. The wife deposits money with the savings bank 
and demands it. The bank cannot successfully defend because it gave 
a check to the wife’s order to a person who was not authorized to re- 
ceive it, and which never came to the depositor’s hands. 

Mr. Justice Learned, in this case, gave an additional reason why 
the bank was liable for the deposit, apart from the question of its 
negligence, viz.—the national bank paid the check without the in- 
dorsement of the payee, hence such payment did not authorize it to 
charge the amount paid against the savings bank and the latter has 
lost nothing. The savings bank officer, Russell, was simply a wit- 
ness to the fact of indorsement by the husband, not to any authority 
possessed by him. Furthermore, the act of witnessing signatures was 
beyond the scope of his duty, so his act would not bind the savings 
bank inany event. The national bank was not misled. It saw that 
a check to the wife’s order had an indorsement purporting to be made 
by her husband as her agent. It was for that bank to determine, at 
its own peril, whether he was such agent. It failed to do this. The 


savings bank, therefore, has not paid the sum in question to its de- 
positor or to any one. The money still remains, so far as appears in 
the case, to the credit of the savings bank in the national bank. The 
wife is entitled to recover for, as the case appears, the national bank 
had no right to charge against the savings bank’s account, the money 
paid on this check (Clark v. Saugerties Savings bank, 62 Hun, 346). 


DOUBT AS TO SIGNATURE AND INSUFFICIENT IDENTIFICATION, 

At the time of opening an account, the depositor subscribed his 
name in the signature book, gave his residence, place of birth, names of 
parents, brothers, sisters, etc. The by-laws required the pass-book to 
be produced upon withdrawals and provided that ‘‘the bank will not 
be responsible to any depositor for any fraud committed on the offi- 
cers in producing the pass-book and drawing money without the knowl- 
edge or consent of the owner.”” The pass-book was stolen and the 
money paid to a stranger upon two forged checks or receipts signed 
by him, upon presentment of the book, one payment being made four 
days afterthe other. The first payment was made by a clerk who as- 
sisted the cashier. He judged from the first that the signature was 
not exactly right and asked the person presenting it if he could not 
write with a more fluent hand and received the answer that he was 
not feeling well. He thought he put the other questions and that 
they were answered correctly. The Court of Appeals, reviewing a 
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judgment affirming a verdict of the jury against the bank said that, 
as to this payment, the question of negligence was involved in some 
doubt, but in view of the fact that the assistant cashier making the 
payment was an interested witness, that the signature was such as to 
lead him to judge it was not right, and that upon the trial the true 
signature, as well as that upon the receipt, was before the jury for com- 
parison, upon which the variance may have been so great as of itself 
to put a prudent person upon inquiry, this question was for the jury 
and there was no error which would justify a reversal. 

The second payment was made by the cashier. He asked the per- 
son presenting the pass-book where he lived, and the latter first an- 
swered New York and afterwards stated he lived in Brooklyn, before 
that at 56 Tillary Street. The cashier did not ask him any further 
questions but paid him the money. As to this payment the Court of 
Appeals said the question of negligence was clearly for the jury, for 
the cashier did not avail himself of the means at hand to identify the 
person presenting the pass-book and forged receipt, and judgment 
against the bank upon the jury’s verdict, is affirmed. (Kummel v. 
Germania Savings Bank, 127 N. Y. 488). 


(Continued tn next number.) 


A CHANCE TO HELP THE NEGRO. 
To the Editor: 

SIR :—The people of the north have long been responsive to the needs of the 
many practically useful schools for the education of the negro, which have been devel- 
oped in the south upon the lines which the late Gen. Armstrong so wisely laid at 
Hampton, Va. An appeal now comes from the Slater Industrial and State Normal 
School at Winston-Salem, N. C. v 

The treasurer of the school is Col. W. A. Blair, who for many years has been 
president of the North Carolina State Bankers’ Association, and also vice-president of 
the largest national bank in his state. Col. Blair has done much for the colored people, 
and there is not in his town the least evidence of race friction. 

The school now has the opportunity to obtain $12,000 from the state, provided a 
like sum is raised by the school. This is in addition to the yearly grants, made by 
the state and county, of $5,500. The $24,000 thus made possible, over and above 
the regular income, would make it feasible to increase the plant of the school con- 
siderably, for its students are ready to perform the greater part of the labor. But this 
$12,000 remains to be raised, and a New York man, at my request, will take care of 
half of it if $6,000 can be raised elsewhere. I formerly lived in North Carolina, where 
my family owned a great many slaves before the war, and this gives me much more 
interest in helping them in their freedom. 

The appeal of Mr. Blair is indorsed by T. Thomas Fortune, editor of the New 
York Age, who says: “I wish that generous friends of the educational work in North 
Carolina might see their way to give the $12,000 needed by the Slater Industrial 
School in order to secure the $12,000 offered by the state, and I have faith to believe 
that such friends will be found, as no good work has ever yet appealed to the American 
people in vain.” 

Any money sent to the treasurer, Col. W. A. Blair, care the People’s National 
Bank, Winston-Salem, N. C., will be promptly acknowledged. 

This cause appears to be worthy of attention, and those who desire to make an 
offering to the school may be sure that it will be of large service. 


57 BROADWAY, NEW YORK, January 22, 1907, J. P. RAWLEY. 





DEPOSITS MADE PAYABLE TO EITHER OF TWO 
PERSONS. 


ADDRESS BY SPENCER HAVEN, ATTORNEY-AT-LAW AND VICE-PRESIDENT OF 
THE PEOPLES STATE BANK, OF HUDSON, WIS., BEFORE GROUP I! OF THE 
WISCONSIN BANKERS’ ASSOCIATION, AT HUDSON, JANUARY 23, 1907. 


“T SERE can arise no question of the legality of a bank deposit made payable to 

either of two persons. For instance, a deposit made payable to John Doe or 
wife or a deposit made payable to John Doe or Richard Roe is entirely legal. This 
of course assumes the necessary inference that the depositor at the time of making the 
deposit authorized the bank, if it is a deposit on open account, to pay the same on the 
check or order of either of two or more parties named; or, if it is a deposit upon which 
a certificate of deposit is issued, the certificate is made payable on the return thereof, 
duly indorsed by either of the two persons named therein. Such a deposit is of course 
strictly legal and no question can arise on the legality thereof, and so long as all the 
parties to the transaction live or remain competent or the authority given in the case 
of an open account is unrevoked, the deposit may be safely paid to either of the parties. 
Legal difficulties, however, may arise when the circumstances we have assumed above 
are changed. 

The case of Winslow vs. McHenry decided by the Supreme Court of Minnesota’ 
in December, 1904, and reported in 101 Northwestern Reporter, page 799, illustrates 
some of these difficulties very well. Inthis Minnesota casea certificate of deposit was 
issued by the Old Bank, of St. James, Minnesota, dated October 30, 1901, which read 
as follows: 

“Henry B. McHenry has deposited in this bank $2,100 payable to the order of 
himself or wife upon the return of this certificate, properly indorsed.” 

It will be noticed that this deposit was made by Henry B. McHenry singly. The 
certificate was delivered to him and the property therein undoubtedly remained in him 
until he parted therewith. Had he, in his lifetime, delivered possession of this certifi- 
cate to his wife, she could have, undoubtedly, gone to the bank and by indorsing the 
same, compelled payment thereon; or, had she gotten possession of the certificate in 
McHenry’s lifetime and presented it to the bank for payment, the bank would have 
been authorized to pay the same, it not having knowledge that she had become posses- 
sed of it without McHenry’s knowiedge or consent. The bank would not be authorized 
to pay the same if it had knowledge that she had become possessed of the certificate 
wrongfully. The theory of the law being that Henry B. McHenry, having deposited 
his money in the bank and having taken therefor such a certificate, and through his 
own fault and carelessness and without any fault on the part of the bank, the same 
having come into the possession of the wife, and she having collected the same of 
the bank, he could not recover of the bank a second time because of his own fault in 
not properly caring for the certificate. 

Had this been a deposit on open account, payable to McHenry or his wife, there 
would be no question of the delivery of the certificate involved, and the bank would 
undoubtedly be authorized, during McHenry’s life and mental competency, and before 
receiving orders to the contrary, to pay the same out on her check or order. 


A MINNESOTA CASE, 


A brief statement of the Minnesota case may be instructive. McHenry on the 
30th day of October, 1901, had $2,100 belonging to himself, and on said day went to 
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the bank, together with his wife, and stated that he desired to have the money de- 
posited in the name of himself and wife, so that if he should die she could collect it. 
The money was deposited and the certificate, as I have quoted it, was made out and 
delivered to him by the cashier, payable as we have seen, to himself or wife. He took 
the certificate home and put it in his trunk to which there were two keys, one in his 
own possession, the other in the possession of his wife. He died in March the next 
year and his wife, after his death, went to his trunk and with her key unlocked the 
same, took out the certificate, took the same to the bank, indorsed it and the bank 
paid to her the amount thereof. The administrator of the estate of Henry B. McHenry 
brought action to recover from the wife, McHenry’s widow, the amount paid to 
her on said certificate by the bank. The case clearly does not involve directly, but 
only inferentially, the question of the right of the bank to pay the wife under the 
circumstances, 

The court in deciding the case says: 

“It is clear that there was no delivery of the certificate or the money it repre- 
sented to the defendant. The money was not deposited in her name or for her. 
Unless the certificate was delivered to her so that she could indorse and present it for 
payment, she could not control or secure the money. The intestate (McHenry) kept 
possession and control of the certificate as long as he lived, and he never actually or 
constructively delivered it to the defendant, at.any time. Hence, at no time before his 
death was dominion or control over the deposit or the certificate given to or vested in 
the defendant.” 

The judgment of the lower court requiring the wife to pay to the administrator 
the amount she had collected on this certificate was affirmed by the Supreme Court 
but the decision of the court rested solely upon the fact that neither the certificate nor 
the money was ever delivered to the wife by her husband. Had the action been 
brought against the bank in the Minnesota case instead of against the wife the bank 
might have been compelled to pay asecond time. It certainly would have been com- 
pelled to pay a second time if it paid the wife, with knowledge of the death of McHenry 
and with knowledge that the certificate of deposit was never delivered to her in his 
lifetime. 

PERPLEXING COLLATERAL QUESTIONS. 

Thus it will be seen that many perplexing collateral questions are likely to arise 
because of change of circumstances upon deposits made payable to either of two per- 
sons. It is not an infrequent thing for a husband having an account with a bank, to 
authorize the bank to pay his wife’s check, charging the same to hisaccount. As long 
as the husband lives and remains competent, and this authority is not revoked, the 
bank is undoubtedly authorized and will be protected in paying the wife’s checks 
drawn on her husband's account, but upon the death of the husband or upon his be- 
coming mentally incompetent, this authority undoubtedly ceases and the bank is no 
longer authorized to make such payments. 

The same would be true of any other person, the relationship of husband and 
wife being immaterial. 

The case of Mulcahey vs. Emigrant Industrial Savings Bank, 89 N. Y., 435, de- 
cided by the Supreme Court of New York in 1882, is both interesting and instructive 
in this connection. In this case the account was opened with the defendant bank in 
1862 by Ellen Mulcahey and her nephew, O'Keefe. The first deposit in the bank was 
made by the two together, and simultaneously therewith, the usual savings bank pass- 
book was issued, showing the account to be with John O'Keefe or Ellen Mulcahey. 
The plaintiff, Mrs. Mulcahey, said to the officers of the bank at the time of the first de- 
posit that either of them or both could draw the money. There was no distinct evi- 
dence as to the respective interests of the two depositors in the money deposited. 
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O'Keefe died in 1873 and immediately thereafter, Ellen Mulcahey informed the offi- 
cers of the bank of his death and that his wife, Mrs. O'Keefe, had the pass-book and 
notified them not to pay her the money. The bank, however, a few days later, dis- 
regarding this notice, paid the deposit to Mrs. O'Keefe on her presenting the pass- 
book; together with letters of administration issued to her on the estate of her hus- 
band. Thereupon, Ellen Mulcahey brought the action against the bank and in the 
lower court obtained a judgment against the bank for the full amount of the balance 
cn deposit. On appeal to the Supreme Court this judgment was reversed on the 
theory that she could recover only what she would be able to show on a new trial 
was rightfully her share of the deposit and that she could not compel the bank to pay 
a second time that share of the deposit belonging to O’Keefe, but this case clearly 
holds that Mrs. Mulcahey could compel the bank to pay a second time that part of 
the deposit which in equity rightfully belonged to her. 

It will be noticed that this open account ran for nearly ten years and no question 
is raised of the right of either to draw amounts therefrom during the lifetime of 
O’Keefe. Had this been a purely joint account owned by the two depositors jointly 
without several and separate interest therein, undoubtedly the rule in this state (Wis- 
consin) would be that the whole would belong to the survivor. 

Joint estates in personal property and the rule that the whole goes to the survivor, 
has been several times upheld bythe courts of this state. In the case of Farr vs. 
Trustees of A. O. U. W., 83 Wis., 446, a life insurance policy was made payable to 
Farr’s wife and daughter. It was held that the wife and daughter had a joint estate 
in the avails of the policy and upon the death of the wife the insurance company was 
compelled to pay it all to the surviving daughter. Likewise, in the case of Feidler 
vs. Howard, 99 Wis., 383, a note and mortgage was made payable to husband and 
wife and on the death of one it was held that the estate therein was a joint estate 
and the whole passed to the survivor. 

There seems to be a dearth of authority on the question assigned me for dis- 
cussion; the New York and Minnesota cases above referred to being the only ones I 
have been able to discover bearing even remotely on the subject. We may, however, 
draw the following conclusions: 

During the lifetime and competency of all the parties, a bank may safely make 
payments to either of the payees, provided it has received no instructions or notice 
to the contrary, but in case of the death of the depositor or one of them if there be 
two, or of either of the payees, or in case any of the parties become non compos men- 
tis, payment should be made only after the bank is fully informed as to the rights of 
the parties. 

Probably the only safe rule for a bank to pursue where one of the payees of such 
a deposit claims the right to receive payment of the same and the bank is not assured 
of his equitable rights in the matter, is to interplead in any action he may bring 
against the bank, the other claimant or claimants or their personal representatives, 
paying the deposit into court and allow the various claimants thereto to litigate their 
rights in court at their own expense. This is the course suggested as proper in the 
New York case above cited. 

It will be observed that the special facts of each case that may arise govern. No 
one rule of law can be framed to apply and rule all cases. 

We feel that we have accomplished the purpose of this paper if we have suc- 
ceeded in making it clear that whenever any doubt is entertained in the mind of a 
banker in such a case, he should seek the advice of a good attorney. This last I 
have added not solely out of loyalty to my profession. 
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To Secretaries and Legislative Committees of State Bankers’ Associations whose 
legislatures are now in session: 

The following drafts of proposed laws are submitted for such ac- 
tion as may be thought desirable by the respective legislative com- 
mittees of the various state associations. Ina few of the states, some 
of these proposed laws may not be needed, as where the matter sought 
to be regulated is already provided for by statute, or judicial rule, in 
a satisfactory way. But in many states the enactment of some or all 
of the laws proposed will undoubtedly be of benefit. 

Further information concerning the laws proposed, or upon other 
matters of pending legislation, can be had by correspondence with 
the Counsel for the Standing Law Committee. 

The Committee also indorse and recommend the ‘‘draft of an act to 
make uniform the Law of Warehouse Receipts” and the ‘‘draft of an 
act to make uniform the Law of Sales,” both of which draft Codes were 
completed, indorsed and recommended by the Commissioners on Uni- 
form State Laws in National Conference at St. Paul in August 1906. 
A limited number of copies of these drafts can be had upon application 
to the Counsel for the Committee. 


WILLIAM J. FIELD, Chairman. 
THOMAS B. PATON, Counsel and Secretary. 
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FORGED OR RAISED CHECKS. 


AN ACT to amend the Negotiable Instruments Law relative to the 
payment or certification of forged checks. 


Be it enacted, etc. 


Section 1. That Chapter — of the Laws of — be amended by ad- 
ding at the end of Article — (here insert number of article entitled 
‘‘promissory notes and checks’) three new sections to be known as 
sections —, — and —, and to read as follows: 


Section —. LIABILITY OF BANK TO DEPOSITOR. No 
bank shall be liable to a depositor for the payment by it of a forged 
or raised check, unless within one year after the return to the de- 
positor of the voucher of such payment, such depositor shall notify 
the bank that the check so paid was forged or raised. 

(NorTe.—This is Ch. 287, Laws N. Y. 1904. By Ch. 262 Laws Wis. 
1905 the concluding part of the section reads “unless action therefor 
shali be brought against such bank within one year after the return to 
the depositor by such bank of the check so forged or raised as a vouch- 
er.” The difference between N. Y. and Wis. is that in the latter, ac- 
tion must be brought within a year from return of the voucher, while 
in New York notice must be given within the year. By Ch. 258, Laws 
Cal. 1905, the Statute of Limitations (Sec. 340 Code of Procedure) bars 
action after one year from payment. It reads: “340. Within one 
year * * * An action * * * bya depositor against a bank for the 
payment of a forged or raised check.’’ In Montana, by statute of 
1905, the time in which an action can be commenced against a bank on 
account of a forged or raised check or draft is three years from the day 
in which the plaintiff, his agent, assignee or personal representative 
shall have been notified of such payment or he or they shall have re- 
ceived such check, order or note marked ‘‘paid.” 

The New York law is recommended for uniform enactment but 
wherever possible the time limit should be fixed at six months instead 
of one year. In states not having the Negotiable Instruments Law the 
above draft can be introduced as a separate enactment. instead of an 
amendment. 


Section —. RECOVERY OF PAYMENT ON FORGED 
CHECK. A bank which paystoa holder in good faith and for value, 
a check to which the signature of a depositor is forged, not being 
at fault other than in mistaking such signature, and which notifies 
such holder of the forgery and mistake within a reasonable time 
after discovery thereof by it, may recover from such holder the 
money so paid, if such holder 

1. Did not use ordinary care in acquiring such check ; or 

2. Has not been misled or prejudiced to his injury by the 
drawee’s failure to detect the forgery. The burden of proving 
he has been so misled or prejudiced rests upon such holder and, 
when proved, shall operate to relieve such holder from liability 
to the drawee to the extent of the loss caused thereby. 

But nothing in this section shall affect or limit the right of a bank, 
under the law merchant, to recover money paid upon a forged 
check to one, not a holder for value or who has acquired or received 
payment of the same in bad faith. 


Section —. CERTIFICATION OF FORGED CHECK. A 
bank which certifies for-a holder in good faith and for value, 
a check to which the signature ot a depositor has been forged, not 
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being at fault other than in mistaking such signature, and which, 
before payment of such check, discovers the forgery and notifies 
such holder of the forgery and mistake within a reasonable time 
after its discovery thereof, shall not be liable to such holder on 
such certification, if such holder 

1. Did not use ordinary care in acquiring such check ; or 

2. Has not been misled or prejudiced to his injury by such 
certification, The burden of proving he has been so misled or 
prejudiced rests upon such holder and, when proved, shall operate 
to make the bank liable to him to the extent of the loss caused 
thereby. 

But nothing in this section shall affect any right of a subse- 
quent indorsee for value in good faith to whom such certified forged 
check may have been negotiated, to hold the bank liable upon 
such certification, which may exist under the law merchant and 
under other provisions of this act. 


NoTEe.—The above two sections have been drafted by counsel and 
are recommended for enactment by the Standing Law Committee. They 
are designed to relieve the bank from the unjust consequences of the old 
rule of the common law, that a bank was bound to know its depositor's 
signature and where it mistook such signature and paid or certified a 
check on a forgery thereof to a good-faith holder, it was liable on its 
certification in the one case and was precluded from recovering the 
money paid in the other. The design is to relieve the bank in those 
cases where, in justice and equity, it should be relieved. 

The courts in many states have broken away from the old rule which 
aeld the bank bound and concluded in all! cases and have allowed the 
recovery of the money: paid where the holder was guilty of the first 
negligence, as by taking the check from a stranger without proper pre- 
caution, or even where he acquired the check without negligence, if he 
would not be in a worse position if compelled to refund, than before he 
received the money. The proposed act is designed to make the statutory 
rule uniform and in conformity with the latest and best considered cases 
on the subject. Where a good faith holder without negligence has been 
injured by the bank’s act in paying or certifying and can show such in- 
jury, the bank will remain liable to the extent of his loss. 

In states not having the Negotiable Instruments Law the above can 
be introduced as an independent enactment. One state, Pennsylvania, has 
since 1849 had a law on its statute books allowing payment on a forged 
check to be recovered in equitable cases. 

In the great majority of cases of payments on forged checks the de- 
positor notifies the bank within a year and the payment cannot be charged. 
In addition to a statute of limitation against the depositor it is most 
important to give the bank aright of recovery of the money paid where- 
ever such recovery is consonant with justice. 


Section 2. This act shall take effect immediately. 


NOTES PAYABLE AT BANK. 


AN ACT to amend the Negotiable Instruments Law relative to the 
payment of instruments made payable at a bank. 


Be it enacted, etc. 

Section 1. That Chapter — of the Laws of — be amended by ad- 
ding at the end of Section — (here insert number of section entitled 
‘rule where instrument payable at bank’’) the following: 

But where the instrument is made payable at a fixed or deter- 











142 THE BANKING LAW JOURNAL. 


minable future time, the order to the bank to payis limited to the 
day of maturity only. 
Section 2. This act shall take effect immediately. 

NoTE.—The full section as amended will then read: “Where the instru- 
ment is made payable at a bank it is equivalent to an order to the bank to 
pay the same for the account of the principal debtor thereon. But where 
the instrument is made payable at a fixed or determinable future time, 
the order to the bank to pay is limited to the day of maturity only.” 


The amendment is desirable to clear up the conflict of opinion and the 
doubt as to whether a bank at which a customer makes a time note or ac- 
ceptance payable, has a right, or is under duty, to make payment on any 
day except that of maturity fixed therein. The point has not been de- 
cided in this country but in Australia a similar conflict of opinion led to a 
decision that the bank must pay, although presented after maturity. 
Some American bankers think the bank must or can pay, when presented 
on any subsequent day, but the proposed amendment expresses the major- 
ity view. As the section stands now it is incomplete, not contemplating 
that time, as well as demand, instruments are made payable at bank. 


COMPETENCY OF BANK NOTARIES. 


AN ACT concerning notaries public who are stockholders, directors, 
officers or employees of banks or other corporations. 
Be it enacted, etc. 

Section 1. That it shall be lawful for any notary public who is a 
stockholder, director, officer or employe of a bank or other corporation 
to take the acknowledgment of any party to any written instrument 
executed to or by such corporation, or to administer an oath to any 
other stockholder, director, officer, employe or agent of such corpora- 
tion, or to protest for non-acceptance or non-payment bills of exchange, 
drafts, checks, notes and other negotiable instruments which may be 
owned or held for collection by such bank or other corporation : Pro- 
videdit shall be unlawful for any notary public to take the acknowledg- 
ment of an instrument by or to a bank or other corporation of which 
he is stockholder, director, officer or employe, where such notary is a 
party co such instrument, either individually or as a representative of 
such bank or other corporation, or to protest any negotiable instrument 
owned or held for collection by such bank or other corporation, where 
such notary is individually a party to such instrument. 

Section 2. All acts or parts of acts inconsistent with this act are 
hereby repealed. 

Section 3. This act shall take effect immediately. 


Notre.—The above act has been drafted by counsel to clear up the con- 
flict of law which now exists in the various states as to the competency of 
a notary who is a stockholder or officer of a bank or other corporation to 
take acknow!edgments of instruments executed to or by the bank or to 
protest the bank’s paper. It declares him competent in all such cases un- 
less he is a party personally, or as representative of the bank, in the instru- 
ment acknowledged, and he can protest the bank’s paper unless he is indi- 
vidually a party thereto. Many states new hold a notary who is stockholder 
to be disqualified and much inconvenience is caused, especially in the smaller 
banks, where the cashier who is a stockholder is the only available official to 
act as notary. As the notarial act is purely ministerial, it is proper that he 
should actin such cases. A few of the state courts hold the notary qualified 
and in 1905 the legislature of Kansas passed an act making him qualified 
in such cases. 
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UNIFORM LAW OF STOCK TRANSFERS. 


An act to establish a law uniform with laws of other states relative 
to the transfer of stock of corporations. 
Beit enacted, etc. 

Section 1. That the delivery of a stock certificate of a corporation 
to a bona fide purchaser or pledgee for value, together with a written 
transfer of the same, or a written power of attorney to sell, assign and 
transfer the same, signed by the owner of the certificate, shall be a 
sufficient delivery to transfer the title as against all parties; but no 
such transfer shall affect the right of the corporation to pay any divi- 
dend due upon the stock, or to treat the holder of record as the holder 
in fact, until such transfer is recorded upon the books of the corpora- 
tion, or a new certificate is issued to the person to whom it has been 
so transferred. 

Section 2. This act shall take effect immediately. 

NOTE —Previously enacted in 
Mass. Ch. 229, Laws 1884 
Maine Ch. 293. Laws 1897 
New Hamp. Pub. Stat. Ch. 140 
Rhode Island, Ch, 690, Laws 1888. 
Wisconsin, Ch. 414, Laws 1891. 
Louisiana Ch. 180, Laws 1904. 
it is recommended by the Committee for enactment especially 1n those 
States where under the judicial laws book transfer is still necessary to pro- 


tect the purchaser or pledgee from subsequent attachments of the stock by 
creditors of the transferor 


PAYMENT OF JOINT DEPOSITS. 


AN ACT relative to the payment of deposits in the name of two 
persons. 


Be it enacted, etc. 

Section 1. That when a deposit has been made or shall hereafter 
be made in any bank or trust company transacting business in this 
state in the name of two persons, payable to either, or payable to 
either or the survivor, such deposit, or any part thereof, or interest or 
dividends thereon, may be paid to either of said persons whether the 
other be living or not, and the receipt or acquittance of the person so 
paid shallbe a valid and sufficient release and discharge to such bank 
or trust company for any payment so made. 

Section 2. This act shall take effect, etc. 


NoTre.—The above law constitutes Section 27 of an act concerning 
savings banks enacted by the legislature of New Jersey in 1906 (Ch. 195 
Laws of N.j. 1906). In the above draft it is made applicable to any bank 
ortrust company. Its enactment in any state will clear up the doubt as 
to the authority of a bank after the death of one party to an account in 
two names to pay the survivor in case it should turn out that the survivor 
was not owner. In states having an inheritance tax law with requirement 
of notice to astate officer before payment over of the deposit of a decedent 
the act would have to be framed with reference to any such law. 
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BURGLARY WITH EXPLOSIVES. 


An Act defining the crime of burglary with explosives and provid- 
ing the punishment therefor. 


Be it enacted, etc. 

Section 1. A person who, with intent to commitsome crime, breaks 
and enters any building in the nighttime and, for the purpose of com- 
mitting any crime, uses or attempts to use nitroglycerine, dynamite, 
gunpowder or any other high explosive, is guilty of burglary with 
explosives and on conviction shall be punished by imprisonment for a 
term of not less than twenty-five nor more than forty years. 


Section 2. This act shall take effect, etc. 


NoTE—The above act becamea law in Maryland. September first, 1906. 
It may be introduced as an amendment to the Penal Code in any state or 
as an independent enactment. In the annual report of the Protective Com- 
mittee and Pinkerton’s National Detective Agency to the American Bank- 
ers’ Association, 1906, its passage is urged in the different states, especially 
in the middle West which is more thickly infested with “yegg”’ burglars 
than any other section. 


THE 360 DAY INTEREST BASIS. 


AN ACT relating to the calculation of interest. 
Be it enacted, etc. 
Section 1. That for the purpose of calculating interest, three 
hundred and sixty days may be considered to be a year. 


Section. 2. This act shall take effect, etc. 


Nore.—California and Connecticut now have a statute similar to the 
above. Aside from statute the courts of many states hold that where a 
bank discounts a note, taking out the interest in advance on the basis of 
360 days constituting a year, the transaction is not usurious although taken 
at the highest rate allowed by law for a year of 365 days. 

But other states have held the contrary. Thus the Supreme Court of 
Iowa (Talbot v. First National Bank October 1898) has held that the cus- 
tom of banks to compute interest on the commercial basis of 30 days toa 
month, or 360 days toa year, is illegal, where the custom results in giving 
a higher rate of interest than is authorized by law and interest so com- 
puted is usurious. The Indiana decisions are the same way. The early 
New York decisions also held the transaction usurious; then in 1830a 
statute was enacted legalizing the 360 day basis, but in 1892 upon a revis- 
ion of the statutes, either by design or inadvertence, this statute which had 
continued in force for 62 years was repealed and not included in the revis- 
ion of the statutes then made. The question is therefore somewhat un- 
certain in New York. 

The enactment of the statute suggested would seem necessary to pro- 
tect banks which compute interest on the 360 day basis from the defense 
of usury in all states where that basis is not now legalized either by statute 
or judicial decision. 
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MODERN METHODS 


PRACTICAL BANKING. 


ON THE TELLERS OF A COMMERCIAL BANK. 
“THE PASS-BOOK. 
PART I. 
BY M. F. BAUER, 


Paying Teller of The American Exchange National Bank, 


HE Pass-book is a book in which the bank receipts to the deposi- 
tor for money or its equivalent deposited with it for his credit. 
He is expected to present the book or pass it into the bank 
whenever he makes a deposit. 

The term Pass-book seems to be less than a hundred years old. 
It signifies, no doubt, a book which passes to and fro between 
the parties. In 1827, the Bank of England called such books bank 
books, a term still in present use by our savings banks. The earliest 
reference known to the term pass-book is found in 1828 in the second 
edition of Gilbarts on Banking. He says there the person is supplied 
with a cash-book, known in some houses as pass-book. Bovier in 1839 
first defines pass-book as a book in which a merchant or trader makes 
an entry of goods sold on credit to a customer for the information of 
the latter. By the year 1847 the term in its present sense was firmly 
established in use by the Bank of England. It seems that the term 
came to England from America, though direct evidence of this fact is 
wanting. I shall be obliged to anyone who may inform me of any 
reference to the term previous to 1828. 

The common evidence of cash transactions is of course, a state- 
ment signed by the party receiving the cash, of the date, and the 
amount received, which is delivered to the other party on receipt of 
the cash. I understand that this is still the common practice in, for 
instance, the Latin-American countries. In the United States, as in 
England, the pass-book is in universal use as the book of receipts. 

The convenience of the pass-book can readily be seen, requiring 
but the insertion of the date of the deposit, the initial of the official 
detailed to receive deposits, and the total amount of such deposits in 
figures extended in the outer column, specially ruled. 

Amounts extended in this column represent deposits for which 
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Illustration of open Pass-Book 


(Note the perforated line, permitting corner to be torn off as each page is filled.) 
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Pass-Book open for entry of deposits. 
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immediate credit is given. There are, however, deposits made for 
which credit is not given at once, such as Time Drafts, Notes, Cou- 
pons not yet due; in other words, items not taken ascash, called ‘‘Col- 
lections,” and although a receipt for them is given in the pass-book by 
the bank they are entered in ‘‘short;’’ that is, the name and amount, 
though inserted, is not extended in the outer column until the collec- 
tion has been reduced to cash and credit given. 

Should an account have many such collections there is usually a 
separate book given in which collections only are entered. 

The pass-book was used formerly not only as a book of receipts, 
but it also contained the account of withdrawals. This is still the 
practice of savings banks, and also of a great many commercial banks. 
They enter the deposit on the left page and list the withdrawals on 
the right page. On account of so many checks being drawn in com- 
parison to the number of deposits made it has been found of great 
convenience and economy to have a separate sheet, called ** Account 
Current,” for each account on which the bank lists all the checks of a 
depositor which have been presented to it for payment, and when the 
pass-book is left at the bank to be balanced the total amount of these 
checks, written below the total amount of deposits and deducted, 
leaves the balance due the depositor. Some banks instead of using a 
sheet use an envelope, on which they list the checks and in which 
they file the checks. Some banks give on this account current, in ad- 


dition to the charges, a statement of all credits, making it a statement 
in full of all transactions. 


Under this latter system each page of the pass book is printed 
alike ; that is, deposits are entered on both the left and right pages. 
This system has also been useful in reducing the possibilities of 
errors. I shall come back to this point later. 

There are many depositors of banks who deal with their bank in 
different capacities. They may have a firm account, an individual 
account, and besides they may be trustees or executors of estates. Each 
one of these accounts would necessarily have a separate pass-book. 
This involves care on the part of the teller, for he may have presented 
to him a deposit slip with a name unlike that on the pass-book. Should 
he fail to discover this mistake the case may prove serious. The de- 
posit slip may be headed correctly, but the pass-book be of another 
account, or vice versa. If the former case, the probability is that the 
matter will be rectified without serious results at the end of the 
month when the books are being balanced. 

Even then it would not be wise or good policy to make any altera- 
tion or erasure before first consulting with the depositor and receiv- 
ing written instructions how to proceed. In the latter case the error 
or oversight might result in an overdraft and refusal to pay checks 
presented. It might be noted here that no employee should make any 
alteration or erasure in a pass-book without initialing the same. It 
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is hardly necessary to say that nobody but a representative of the bank 
has the right to make any entry or erasure or alteration in a pass-book. 

Again it may happen that the teller has lying beside him the pass- 
book of another depositor, which was perhaps left to be balanced. A 
deposit is presented and is entered, by error of the teller, into the 
other pass-book. If the depositor who has thus had an erroneous de- 
posit made, of course, through mistake of the bank, resists the erasing 
and the bank is not by chance in a position to prove how the matter 
occurred, I fear that it will have to make good the error of its teller. 
Such cases have occurred and banks have been compelled to pay. 

Of course it should be the rule of a teller neverto leave any pass- 
books on his desk other than the one on which he is working, but it 
does happen, usually at the end of the month, when the depositors are 
requested to leave their books at the bank to be balanced, that their 
employees, if there is no deposit to be made, will hurriedly pass the 
book in upon the desk of the teller and be gone before the teller can 
get his breath. 

Most of these mistakes occur during the rush hour of the day. I 
have observed, however, that I am less apt to make a mistake in 
counting money, and comparing and examining checks, in such rush 
hours than in the leisure hours of the day, which is probably due to 
the fact that then my mind is fully concentrated on the work which is 
before me. It is more about taking up wrong pass-books, just as I 
have described, that such errors are apt to happen at such time. 

In order to ninimize the risk involved I introduced about seven 
years ago in our bank a simple device which | took from a savings 
bank book which accomplishes that the name of the depositor is shown 
throughout the book, though written only on the last page; that is, all 
pages of the book except the first and last one are cut off about one 
inch below the top. On the back of the first page is printed the name 
of the bank ‘‘In Account with;” on the top of the last page is printed 
the name of the depositor; so that no matter at what page the book 
is opened the name of the bank and the depositor is always in sight at 
the top of the page. This saves material time for the teller during 
rush hours, as then every extra movement counts. He need not 
bother at all about looking for the name on the cover, as the book 
when once opened shows at a mere glance whose it is. This has 
proved very satisfactory, and I find that since then several banks have 
adopted the same plan. 

Depositors usually in passing in their deposit place it inside the 
book; but how often between other pages than the ones on which the de- 
posit isto be entered. Hereagain I adopted another device by having 
the pages of the pass-book perforated in the right hand upper cor- 
ner; then as each right hand page was filled this little slip wastorn 
off and indicated at once the place for the deposit to be entered. 

(Zo be Continued.) 





INQUIRIES AND CORRESPONDENCE. 


. HIS department is carried on for the benetit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


NOTE PAYABLE TO DOE AND ROE. 


Indorsements of Doe and Roe on back of note are joint and several; action may be against both jointly 
or against one or both severally. 
Editor, Banking Law Journal: PITTSBURG, PA., January 28, 1907. 
DEAR SIR :—Will you kindly advise me what the liability of each indorser is on 
a note made out and indorsed similar to the enclosed. 
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Indorsed : 
John Doe. 
Richard Roe. 
It seems to me that as the parties were joint payees and neither one could en- 
dorse the note and pass title individually, they should be considered as joint endorsers 
and their liability would be joint and not individual. CASHIER. 


Answer.—Before the Negotiable Instruments Law was enacted in 
1901 in Pennsylvania, the indorsement of two payees was a joint in- 
dorsement; in bringing suit, the declaration was properly made against 
both indorsers jointly, and no recovery was possible against one of 
them singly. Furthermore, it was immaterial which indorsed first, 
neither being presumed to have any priority over the other, no 
significance being attached to the relative position of the indorse- 
ments on the note. (Foster v. Collner, 107 Pa. 305). 

But, under the Negotiable Instruments Law, ‘‘joint payees or 
joint indorsees who indorse are deemed to indorse jointly and sever-. 
ally.” So that as the law is now, the liability of the indorsers may 
be enforced either by joint action against all or separate action against 
each. 
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PAYMENT OF CHECK ON HOLIDAY. 


Not a payment in due course and subject to risk of stop payment before opening to the public for business 
on the succeeding day. 
Editor Banking Law Journal: ASHEVILLE, N. C., January 25, 1907. 

DEAR SIR :—Please answer in your highly valued columns the following : 

If it is risky to cash a check after business hours, on account of the stop pay- 
ment right, is there any risk in a bank opening its doors for business on a holiday, 
that is both a State and National one? If the drawer of a check comes in on opening 
of doors, the day following the holiday, to stop payment on a check that was paid on 
the preceding day, he assuming that bank was closed, is his order too late? 

Yours respectfully, CASHIER. 


Answer.—It is certainly risky for a bank to open its doors on a 
legal holiday and pay any check presented on that day. 

Suppose the drawer gives his check after banking hours the day 
before Thanksgiving. An hour later, he discovers he has been de- 
frauded ; that the supposed consideration for the check has failed. He 
can protect himself by notifying the bank not to pay before the open- 
ing hour of the day following the holiday. Should the bank have 
opened its doors on Thanksgiving morning and then paid the check, 
its payment would have been out of due course and not chargeable 
against its customer’s account without hisconsent. A check is anego- 
tiable instrument. The Negotiable Instruments Law provides that 
when the day of maturity falls upon a holiday, the instrument is pay- 
able on the next succeeding business day. A check given after bank- 
ing hours the day before a holiday is mature on the holiday, but is 
not payable until the next business day. If the bank pays on the holi- 
day, it is making payment before the time when the check is legally 
payable. The courts hold payment of a post-dated check before the 
time for payment arrives, not a good payment where the customer 
stops payment before that time, or otherwise objects; equally pay- 
ment of a check on a holiday would not be a valid payment in the 
absence of authorization or ratification by the customer. 


DEPOSIT ACCOUNT OF JOHN DOE, “TRUSTEE,” OR “ AGENT.” 


Opinion expressed that under the law of Michigan, while a bank may safely pay a deposit in the name of 
** John Doe, Trustee” or ** Agent * upon checks so signed, yet for the purpose of holding the deposit 
for an individual indebtedness of John Doe, or of discounting paper for him individually, payable to 
him as trustee, it is safer to regard Doe as a trustee and the account as a trust fund, unless the contrary 
is established by inquiry. 


Editor Banking Law Journal: DETROIT, MICH., January 21, 1907. 
DEAR SIR:—I am not quite clear as to the exact responsibility of a bank in this 
State receiving an account opened in the name of John Doe, Trustee, or John Doe, 
Agent. My recollection of the matter is that decisions in other States on this subject 
conflict. Prevailing opinion here is that a bank is not put upon inquiry to determine 
what the nature or extent of the Trust or Agency is. In other words, when an account 
is opened in the name of John Doe, Trustee or Agent, the bank may treat the deposit 
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as John Doe's own personal account, and regard the word Trustee or Agent as merely 
descriptive. 

As you have given this subject much consideration, I would appreciate your 
opinion. PRESIDENT. 


Answer.—Where a man opens an account as ‘‘Trustee” or ‘‘Agent”’ 
the bank is doubtless safe in paying his checks so drawn against the 
account. 

But under the decision of the Supreme Court of Michigan, in State 

3ank of St. Johns v. McCabe, in January 1904, 135 Mich. 479, we 
think the bank will not be safe in regarding John Doe’s deposit as 
‘‘Trustee” or ‘‘agent” as personal and the words merely descriptive, 
in case it desires to extend him credit on the strength of the account 
and to apply the deposit upon an indebtedness to it of John Doe, 
either upon an overdraft or a discounted note. 

In the case referred to, the bank carried a deposit account for ‘‘John 
H. Fedewa, Trustee.”” Fedewa had executed a promissory note in- 
dividually to one McCabe, which had become the property of the bank 
and the action was by the bank against McCabe, as indorser. McCabe 
contended that at maturity of the note, it was the bank’s duty to charge 
up the note against Fedewa’s account and, failing to do so, he was dis- 
charged as indorser. The court said it was unnecessary to consider 
whether this duty would have existed if Fedewa had had a personal ac- 
count, for Mr. Fedewa had no account standing in his individual name. 
It said: ‘‘Granting that the bank was, in law, obligated to apply the 
individual deposit of Mr. Fedewa to the payment of the note, was it 
obligated to assume the responsibility of determining at its peril, that 
the deposits in the name of Mr. Fedewa, as Trustee, were his own? 
If the bank knew that these were trust funds and that they belonged 
to others, clearly it could not appropriate these funds in payment of a 
debt due to it. * * * Under this claim on behalf of defendant, the 
bank must, at its risk, assume that its depositor is falsifying when he 
makes a deposit in his name as trustee, agent, treasurer, or county 
treasurer, etc., and assume that the property so deposited belongs to 
the depositor, instead of to the cestui que trustent, or principal. This 
cannot be the law. * * * If the defendant can show that these funds 
in fact belonged to Mr. Fedewa and that the bank knew it, then the 
question would arise as to whether the failure so to apply the funds 
operated as a discharge of the indorser.”’ 

Before announcing the above conclusions the court, in reviewing 
the conflicting authorities as to whether the words ‘‘Agent,”’ ‘‘Trus- 
tee” etc. are merely descriptive of the person, or put a purchaser of 
paper payable to an agent or trustee upon inquiry, referred to the re- 
cent Tennessee case of Fox v. City Bank & Trust Company (35 L. R. A. 
678) in these words: ‘‘In Fox v. City Bank and Trust Co. the suit was 
between the beneficiary of notes to one Anderson, as trustee, and the 
transferee of Anderson. It was held that the ‘fact that the notes ap- 
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peared on their face to be payable to him as trustee would put the 
transferee on notice and the claim of the beneficiaries would be 
superior.’” 

Waile all that the Michigan court decides in this case is that a bank 
carrying an account of John Doe as ‘‘agent” or ‘‘trustee” is not 
obliged to assume that it is an individual account so as to charge 
against it at maturity, in the interest of an indorser, a personal note 
of John Doe, owned by it, and further that if the bank knows or recog- 
nizes a deposit to be a trust fund, the right of set-off in its own in- 
terest does not exist, still there can be spelled out from the language 
of the court sufficient to suggest that it would not be an exercise of 
excessive caution or prudence for a Michigan banker to proceed on the 
theory that an account in such form charged him with the duty of in- 
quiry concerning the trust and that it would be unsafe to regard it as 
belonging to John Doe individually, for the purpose of applying the 
deposit upon John Doe’s individual indebtedness to the bank ; and prob- 
ably unsafe for the bank to purchase from Doe individually a note 
payable to him as ‘‘trustee.”” This notwithstanding the numerical 
weight of authority upon this proposition is that the word ‘‘trustee” 
added to the name of a payee or indorsee is merely descriptive of the 
person and does not affect the negotiability of the note, nor put a pur- 
chaser upon inquiry. 

When the Michigan court says it is not the law that the bank ‘‘must 
at its risk assume that its depositor is falsifying” when he makes a de- 
posit in his name as ‘‘agent” ‘‘trustee”’ etc., this must mean that a de- 
posit so made isto be regarded as a trust and not an individual deposit 
and that it is risky for the bank to otherwise regard it, unless by ac- 
tual inquiry it satisfies itself as to the truth of the fact. 


CORPORATE STOCK AS COLLATERAL. 


The position of a pledgee for value of stock of corporations in Michigan considered with reference to [1] 
right of unregistered pledgee as against subsequent attaching creditor [2] lien of corporation on stock 
[3] effect of book transfer to pledgee [4] validity of by-law liens, as distinguished from statutory lien, 
as against bona fide pledgees for value. 


Editor Banking Law Journal: , MICH., February 1, 1907. 

DEAR SIR:—1. Define the position of a banker holding unassigned Corporation 
Stock as a collateral to loans made to the registered holder ? 

2. Define the difference between a pledge of stock in a corporation by endors- 
ing in blank the Certificate of Stock and placing it with the note, and one in which 
the Certificate of Stock is deposited with a regular certificate of the pledge ? 

3. Does a Michigan corporation * other than a State Bank"’ have any enforceable 
claim against the registered holder that would take precedence over the claim of a 
pledgee of the Stock? ASSISTANT CASHIER. 


Answer.—1. A bank in Michigan which makes a loan to the re- 
gistered holder of shares of a Michigan corporation upon pledge of 
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the shares as collateral, without having the shares transferred to itself 
as pledgee upon the books of the corporation, is protected in its right 
to the security as against a subsequent attachment of the stock by a 
creditor of the registered holder (May v. Cleland, 117 Mich. 45 ; see 
also Rough v. Breitung, 117 Mich., 48); but assuming the corporation 
is one that is granted a lien by statute for stockholders’ indebtedness, 
the pledgee would take the stock subject to any valid lien which the 
corporation might have upon it for indebtedness to it of the registered 
holder. Before making the loan and taking pledge of the stock, it 
would therefore be necessary, or at all events desirable, to inquire of 
the issuing corporation (1) whether an attachment had already been 
levied against the stock because a prior attachment would hold as 
against a subsequent pledge ; and also (2) assuming the corporation 
had a statutory lien for indebtedness of stockholders, to also inquire 
as to the existence of any indebtedness for which it claimed a lien. 
If, as the result of inquiry, no attachment had been levied on the stock 
and the pledgor was not indebted to the corporation, or the corpora- 
tion had no lien for stockholders’ indebtedness, the bank could safely 
make the loan upon pledge of the stock and without having the transfer 
recorded on the books, would hold a safe security, provided, in case 
of stock subject to lien, the pledgee gives notice to the corporation of 
the pledge in order to protect it against any claim of lien on the part 
of the corporation for future indebtedness. 

2. Sometimes pledgees have the stock transferred to them on the 
books of the corporation. Then, if the corporation is of that class 
whose stockholders are made liable for its debts in the event of its 
insolvency, the question arises whether the pledgee can be held liable 
as stockholder. Any question of liability in such case can be removed 
by having the stock transferred to the holder as pledgee. An interest- 
ing case was recently decided in Michigan on this point (May v. 
Genesee Co, Sav. Bank, 120 Mich. 330). A banker loaned money 
upon pledge of the stock of a Michigan bank. The banker notified 
the cashier of the bank to transfer the stock to him as pledgee. In- 
stead of complying, the cashier issued a new certificate, absolute in 
form and entered the transaction as an absolute transfer of stock. The 
court held that since it is the bank’s record of its stockholders and 
not the form of its certificates, that constitutes notice to the creditors 
and as the pledgee wasin no way responsible for the erroneous entry, 
he could not be held liable to depositors upon an assessment as stock- 
holder under a statute exempting from such liability those holding 
stock as collateral. 

3. State banks in Michigan have a statutory lien (section 9, of 
Banking Law) for debts of the stockholder. As to the various cor- 
porations other than banks organized under Michigan Laws, in some 
cases the statutes provide a lien; in other cases they do not expressly 
so provide. In some cases the provision is that the stock shall be 
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transferable in such form and manner as the by-laws shall prescribe. 
It will be impracticable to make a particular statement of all the var- 
ious statutory provisions in Michigan upon this subject. But it may 
be stated as a general proposition that where the statute under which 
a corporation is organized does not expressly give a right of lien, it is 
very doubtful if a valid lien can be created by mere by-law which 
would hold good as against a bona fide pledgee of the stock—at all 
events, not unless notice of the lien is printed on the certificate, and 
even then it is questionable. Concerning the sufficiency of a by-law 
lien, the decision of the Supreme Court of Michigan in Bronson Elec- 
tric Co. v. Rhubottom, (122 Mich, 608) is instructive. The act under 
which the Bronson Electric Co. was incorporated provided that ‘‘cer- 
tificates of stock may be transferable, but the transfer shall not be 
valid unless a record of the same shall be made on the books of the 
company in such form as the directors shall prescribe.” At the stock- 
holders’ meeting a by-law was passed regulating the transfer of stock 
which among other things, provided that ‘‘any indebtedness for light- 
ing or any other purpose to the company shall become a proprietary 
lien on the stock to the full amount of the indebtedness.” The certi- 
ficate provided that they were ‘‘transferable only on the books of said 
company in person or by attorney on surrender of this certificate.”’ 
In 1896, a stockholder, indebted to the corporation and who was also 
indebted to a bank, indorsed his shares in blank and delivered them 
to the bank as security for his past due indebtedness, accompanied by 
anote. The bank had no notice or knowledge of the existence of 
any claim of the corporation on the stock. The court held that ‘‘ac- 
cording to the weight of authority, a by-law creating a lien on the 
shares of a member for debts due by him to the corporation is valid 
and binding, though not as against innocent purchasers for value.”’ 
Had the bank in this case been held a purchaser for value, the by-law 
lien would have been ineffective and its pledge superior to the lien. 
But under the law of Michigan at that time, a pre-existing indebted- 
ness did not constitute one an innocent purchaser for a valuable con- 
sideration. The bank was accordingly held not an innocent pur- 
chaser for a valuable consideration because it had parted with noth- 
ing when the stock was assigned to it, and the by-law lien of the cor- 
poration, therefore, took precedence over the pledge. 


HERBERT K. TWITCHELL. 


Herbert K. Twitchell, who for several years has been Assistant Cashier of the 
Chase National Bank, has accepted the position of Assistant Cashier of the Chemical 
National. It will be remembered that William H. Porter, the President of the Chemi- 
cal was fora number of years Cashier and Vice-President of the Chase, and it was he 
who tendered the position to Mr. Twitchell, being thoroughly familiar with Mr. Twit- 
chell’s capabilities. 





A NEW FORM OF VOUCHER CHECK. 


HE Pennsylvania Railroad Company has adopted a new form of 
voucher-check, as herewith shown, to conform to the Negotiable 
Instruments Law. It is hoped this will be the initiative of 

a general reform. The fact that this great corporation has con- 
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formed its voucher to meet the requirements of those through whose 
hands it passes, and of the bank of payment, by making it negotiable, 
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should prove a powerful incentive to other large corporation depositors 
to do likewise. It will set a good example. 
No signature to a receipt is involved in this voucher and therefore, 
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aside from its negotiability, it relieves the banks of the many dif- 
ficulties with which they had to contend in obtaining proper signatures, 
etc. to the receipt in the old form of voucher. 
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The voucher-check combines with it a bill. The method is thatin 
running off the bill, the voucher is carboned and before the voucher 
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is sent out the carbon duplicate is detached and filed among the records 
as authority for the issuance of the voucher. 
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ARTISTIC ADVERTISING. 


In these days when financial institutions are seriously considering, and many 
of them practising, the art of advertising in its more advanced phases, all kinds of 
advertising matter find a very interested audience, not necessarily because of the 
story told but the manner in which it is told. We have recently been placed in receipt 
of a new booklet from the advertising department of a concern that has become notable 
in the past few years for the high artistic quality of its advertisng, the BURROUGHS 
Adding Machine Company of Detroit, Michigan. This new booklet is entitled 
“POINTS OF EXCELLENCE” and whether the reader may be interested in 
advertising or not, or whether he is interested in adding machines or not, he must be 
attracted and interested by this little book. 

‘| The typographical arrangement of it leaves nothing to be desired. The man- 
ner in which the selling points of the BURROUGHS Machine are set forth is at once 
interesting and convincing, and it has been said by an eminent authority on advertis- 
ing that any advertising that is attractive, interesting and convincing has done all that 
any advertisement can do. 

‘| We cordially indorse this sentiment and the Burroughs should feel proud of 
this last example of their advertising as in every way worthy of the history and high 
standing of their machine. 

‘| We recommend it to anyone interested in the art as an example of all that is 
good in printing and advertising. 


THE LOS ANGELES TRUST COMPANY, LOS ANGELES, 
CALIFORNIA. 


The official statement of the Los Angeles Trust Company, of Los Angeles, 
California, of January 26, makes an excellent showing, and the management are to be 
congratulated on their progress. The statement shows deposits of $4,537,989, and 
the surplus and profits net $202,566; total resources $5,740,555. On January 1, 1906, 
the deposits were $2,233,782. This shows an increase of $2,304,207, or over 100 per 
cent. in a little over a year. The officers are: J. C. Drake, President; H. S. McKee, 
Vice-President ; H. W. O'Melveny, Vice-President and Counsel; Robert Wankowski, 
Cashier ; H. B. Kay, Assistant Cashier; Leo S. Chandler, Trust officer; C. E. Wood- 
side, Bond officer. 


BOOK NOTICES. 


FRAILTIES OF THE JURY. By HENRY S. WILCOX, of the Chicago Bar. Pub- 
lished by the Legal Literature Company, Chicago, Ill. Gilt top. Price $1.00 
post paid. 

This is the third volume of the series pertaining to court matters which Mr. 
Wilcox has written, and corresponds in color with “Foibles of the Bench” and 
“Foibles of the Bar.” It is designed to inform the general public, as well as the 
members of the legal profession, of the many faults and defects pertaining to the jury 
system, and to suggest remedies. 

The book is written in a clear, concise and easy, flowing style, and contains much 
to amuse and please the reader as well as the members of the legal profession. All 
who read it will be astonished at the weakness and inefficiency of the jury system as 
it now exists in the courts of this country, and feel the necessity for important changes 
in this respect. 
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THE FORT DEARBORN NATIONAL BANK, CHICAGO. 





L. A. GODDARD, 
President Fort Dearborn National Bank, Chicago, ON January 26, 1907, of $160,144. 


Mr. Goddard came to the bank in 1892 
from one of the prosperous interior towns 
of Illinois, as Cashier, which office he held 
until 1902, when he was elected President; 
and it has been under his careful man- 
agement that the Fort Dearborn has be- 
come one of the progressive and success- 
ful banking institutions of the West. 

Nelson N. Lampert, the Vice-President, 
began his banking career as messenger 
in the Fort Dearborn National on its or- 
ganization in 1887. No greater compli- 
ment can be paid a man in the banking 
business than to say that he has passed 
through every position in the bank, pro- 
gressing step by step from the initial 
post of messenger until he reaches that 
of Vice-President and Director, where he 
shares with the President the duties and 
responsibilities of management of the in- 
Stitution. 

Henry R. Kent, the Cashier, has had 
a number of years of experience in the 
banking business. He was first with the 
old National Bank of Illinois, where he 
was Assistant Cashier at the time that 


HE Fort Dearborn National Bank, of 
Chicago, is now rounding out the 
twentieth year of its existence, hav- 

ing been organized in 1887. The most 
prosperous period of its career, however, 
has been the past six years, during which 
time the present President, L.A.Goddard, 
has hadthe management. In 1901, prior 
to Mr.Goddard’s assuming the presidency, 
the bank had deposits of $5,328,189. In 
1903, about a year after Mr. Goddard’s 
election, the deposits had increased to 
$6,472,359. In January, 1905, they had 
grown to $7,393,110, and on January 26, 
1907, the deposits were $10,732,594. This 
is a growth of over one hundred per 
cent. within practically five years, which 
certainly reflects much credit upon Mr. 
Goddard’s management. The original 
capital was $500,000, but, in 1g05, it was 
felt that it would be necessary, in order to 
keep pace with the bank’s increase in busi- 
ness, to enlarge the capital to $1,000,000, 
which was done. The bank now has a 
surplus of $200,000, and undivided profits 





NELSON N. LAMPERT, 
Vice-President, Fort Dearborn National Bank. 











HENRY R. KENT, 
Cashier, Fort Dearborn National Bank, Chicago 


The directors of the Fort Dearborn Na- 


tional Bank are: 


Walter S. Bogle, President Crescent 


Coal and Mining Co. 


Chas. L. Farrell, Vice-President Irving 


National Bank, N. Y. 


John C. Fetzer, Real Estate. 
Richard Fitzgerald, Vice-President and 
General Manager, Chicago Junction Rail- 


way Co. 


L. A. Goddard, President Fort Dear- 


born National Bank. 


D. Edwin Hartwell, Sec. Swift & Co. 

Calvin H. Hill, Vice-President, 
wood Bros. & Wakefield Co. 

Chas. W. Hinkley, Treasurer Soper 


Lumber Co. 


John A. King, Capitalist. 
Edward E. Moberly, Lumber. 
Chas. A. Plamondon, President 


Plamondon Mfg. Co. 


William. P. Rend, Coal. 

The bank is equipped with every facility 
for handling satisfactorily, accounts of 
banks, bankers, corporations and_indi- 


viduals. 
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bank closed. From there he went to the 
National Bank ot the Republic as Assist- 
ant Cashier, which position he resigned 
to engage in the mercantile business in 
Nebraska. Subsequently he returned to 
Chicago and entered the Fort Dearborn 
as Assistant Cashier, and later was ad- 
vanced to the position of Cashier. 

Charles Fernald, one of the Assistant 
Cashiers, has been connected with the 
Fort Dearborn for a number of years, and 
his promotion is the result of his efficiency 
in his work. 

Colin S. Campbell, the other Assistant 
Cashier, came to the Fort Dearbern in 
1906 as Assistant Cashier. He formerly 
held a similar position in the United 
States National Bank of Denver. His 
extensive acquaintance throughout the 
West, was brought to the attention of 
the management of the Fort Dearborn, 
and he was tendered the position he now 
holds. 

It is thus seen that the official staff of 
the Fort Dearborn is composed of men who 
are allcapable and experienced bankers. 


COLIN S. CAMPBELL, 


Assistant Cashier, Fort Dearborn National Bank. 


ne 
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APPENDIX. iii. 


THE DROVERS DEPOSIT NATIONAL BANK, OF CHICAGO. 


WILLIAM A. TILDEN. 
President Drovers Deposit National Bank. 


Mr. Tilden was at the nead of the credit 
department of one of the large mercantile 
houses of Chicago, and his knowledge of 
credits has been of great value to him 
in the banking business. In addition to 
being the President and a Director of the 
Drovers Deposit, Mr. Tilden is a Director 
in the Irving National Exchange Bank of 
New York, which is the successor to the 
Irving National Bank and the New York 
National Exchange Bank. He is also a 
Director in the Fort Dearborn National 
Bank and Hibernian Banking Company 
of Chicago, and in the Drovers Deposit 
Trust Company. 

R. T. Forbes, the Vice-President, has 
spent the greater part of his life in the 
banking business, having begun as mes- 
senger in the American National Bank 
of Dallas, Texas, his native State. From 
the American he went to the Fourth Na- 
tional of Dallas, and from there to the Na- 
tional Bank of Commerce of Kansas City. 
From Kansas City he went to Columbus, 
Kansas, with the Ritter & Doubleday 
Bank, and from there to the First National 





At the annual election of officers in 
January Wm.A.Tilden was elected Presi- 
dent of the Drovers Deposit National 
Bank to succeed Wm. H. Brintnall, re- 
signed. On the same date, R. T. Forbes, 
who had been the Cashier of the Citizens 
National Bank of Cedar Rapids, Iowa, 
for three years prior to that date, was 
elected Vice-President, and George M. 
Benedict, the Assistant Cashier of the 
Drovers for a number of years, was ad- 
vanced to the position of Cashier. 

The Drovers Deposit National Bank 
was organized in 1883 as the Drovers 
National, with a capital of $100,000. Sub- 
sequently the capital was increased to 
$250,000, and in 1903 the name was 
changed to the Drovers Deposit National 
and the capital increased to $500,000. 
The bank now has a capital of $600,000, 
surplus and profits $329,084, and deposits 
of $6,236,738. 

William A. Tilden, the President, came 
into the bank in 1897 as Assistant Cash- 
ier, and in 1900 he was made Cashier. 
Pricr to entering the banking business, 





R. T. FORBES, 
Vice-President, Drovers Deposit National Bank, 
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Bank, of Las Vegas, New Mexico. From 
New Mexico Mr. Forbes went to St Louis 
to become Secretary and Treasurer of 
the Stephens Lithographing Company. of 
which he was soon made President. In 
1896 he went to Cedar Rapids. There he 
organized the Bankers Fidelity & Surety 
Company, which later became the Ameri- 
can Trust & Savings Bank, becoming 
its Cashier. In 1904 Mr. Forbes was 
made Cashier of the Citizens’ National 
Bank of Cedar Rapids, which position he 
held until tendered the office he has now 
assumed. Thus Mr. Forbes brings to 
the Drovers Deposit an experience ex- 
tending back some twenty-five years, 
which will prove of great advantage in his 





new field. 

George M. Benedict, the Cashier, has 
heen connected with the Drovers Deposit 
National Bank ever since it was organ- 
ized, and has held practically every posi 
tion in the bank from clerk to Cashier. 
Mr. Benedict began his banking career 


GEORGE M. BENEDICT, ia the Merchants National Bank, of Chi- 
Cashier, Drovers Deposit National Bank. cago. Subsequently he entered the Stock 


Yards National (now the National Live 
Stock Bank). He is probably as well known throughout the Middle West as 
any banker in Chicago, and his genial disposition has made for him a host of 
friends in the banking fraternity. The management of the Drovers Deposit is in 
the hands of thoroughly practical and experienced bankers and its future success is 
assured. 


MILES M. O'BRIEN. 


The resignation of Miles M. O’Brien as President of the New Amsterdam National 
Bank, toassume the management of the Mercantile National was somewhat of a sur- 
prise to the banking fraternity. Mr. O’Brien became the Vice-President of the Mer- 
cantile when it absorbed the Broadway National Bank and the Seventh National 
Bank and in the early part of 1906 he was also elected President of the New Amsterdam 


National. 
In January of the present year, the Heinze interests secured control of the Mer- 


cantile, and Frederick B. Schenck, President, and James V. Lott, Cashier, resigned. 
F. Augustus Heinze was elected President and Miles M. O'Brien was re-elected Vice- 
President, assuming the active duties of management. Emil Klein, for a number of 
years Assistant Cashier, was advanced to the position of Cashier. 

Few men are better known than Miles M. O’Brien, not only in banking and 
business circles, but to the public in general. For over twenty years he was identified 
with the public school system in New York, during which time he was President of 
the Board of Education for two terms and President of the Board of Trustees of the 
College of the City of New York and of the Board of Trustees of the Normal College. 

In the business and banking world his name is to-day as familiar as it was at one 
time in the educational field. For a number of years he was at the head of the credit 
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department of the great drygouds house of H. B. Claflin & Co., which position he re- 
signed to take the Presidency of the Broadway National Bank, aid he held this office 
until the bank was merged with the Mercantile National, when, as already said, he 
was made Vice-President of the enlarged institution. 

The Mercantile National is one of the old New York banks that has passed suc- 
cessfully through the great financial storms that have swept the country during the 
last sixty years. In January last the syndicate that controls the great copper interests 
of Montana, headed by F. Augustus Heinze secured control of the bank. 

The Mercantile has a capital of $3.000,000, surplus of $4,000,000 and deposits 
aggregating $25,000,000 





MILES M. O'BRIEN, 


Vice-President Mercantile National Bank, New York City. 


The full official staff is F. Augustus Heinze, President; Miles M. O’Brien, Vice- 
President; Edward R. Thomas, Vice-President; Chester Glass, Vice-President; Emil 
Klein, Cashier; Alfred W. Day, Assistant Cashier. 


THE MERCHANTS NATIONAL BANK, 


In the official report to the Comptroller January 26, the deposits of the Mer- 
chants National were $17,630,098; Surplus and Undivided prcfits $1,537,804. The 
capital is $2,000,000. The officers are Robert M. Gallaway, President; Elbert A. 
Brinckerhoff, Vice-President, Zoheth S. Freeman, Cashier; Albert S. Cox, Assistant 
Cashier. 
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THE THIRD NATIONAL BANK OF ST. LOUIS. 


In connection with its regular official statement to the Comptroller on January 
26, the Third National Bank of St. Louis have issued a comparative statement for the 
past ten years, showing its marvelous increase in deposits during that time, which 
dates from the time when the present management was installed. In addition to this 
there is a handsome picture of the new building which is to be erected at the South- 
west corner of Olive Street and Broadway, and a complete description of the building 
and the quarters to be occupied by the bank. All of which are made into a unique, 
handsome folder. We append herewith the comparative statement, which shows an 
increase in deposits of $29,934,254, or nearly 1000 per cent. 
Bank Deposits. Local Deposits. Total Deposits. 


December 17, 1896........ $1,981,890 99 $1.163.991 27 $3.145,882 26 
February 18, 1898........ 4,823,781 80 2,879,172 85 7,702.954 65 
” NN nag ax 5.794.125 59 4.383.563 06 10,177,688 65 
” 2 ee 5,550,203 28 5,792,381 14 11,342,584 42 
™ 6 ree 6,611,079 71 6,536,005 50 13,147,085 21 
: 25, 1902........ 7.443.953 33 8,920,179 73 16,364,133 06 
” ae 8,988,715 96 10,098,531 31 19,087,247 27 
January 22, 1904........ 10,610,327 79 12,555,005 51 23,165,333 30 
” i. ae 11,152,618 of 14,900,879 09 26,053.497 10 
“ 90, BOMB ices 13,730,138 60 13.452,326 73 27,188,465 33 
" - Ree 17,928,073 73 15,152,063 24 33,080,136 97 


The new building now being erected is to be a modern steel constructed, fire- 
proof office building, eighteen stories in height. The exterior will be light gray brick, 
trimmed with gray terra cotta. 

The interior equipment will be of the highest type, both as to the tecknical exe- 
cution and design. The bank will occupy the first floor of the building, the basement 
and second floor. 

The basement will be used for supplies, storage, toilet-rooms, locker-rooms, lunch- 
rooms, etc., and will have elevators and stairs from the counting-room. 

The second floor will be used for the general book-keeping of the institution, and 
in addition to this there will be a mezzanine floor for the stenographers, and one also for 
the relay station for the pneumatic system and telephone exchange. 

The general arrangement of the main floor is a center lobby scheme, which gives 
an excellent view, and a large and commodious lobby. The principal entrance to the 
bank is from Olive Street, but there will also be an entrance from Broadway. 

There will be on the first floor a ladies’ reception room finished in white enamel 
and mahogany. A suite of rooms for the president furnished in Circassian walnut, 
and suite for the cashier treated in East India mahogany both provided with ample 
toilet and wardrobe facilities. The offices for the assistant cashiers join that of the 
cashier on this floor and will be finished in like manner. 

Fronting on the lobby are twenty-one windows for the various tellers, who will 
be enclosed in steel constructed cages, and the entire equipment of these cages will be 
of steel throughout. The book-keepers’ desks and in fact all furniture in the building 
will be of steel, thus maintaining a high fire-proof quality for the entire interior. 

The pavement of the banking-room will be of marble with English ceramic mos- 
aic panels of elaborate design. The walls of the room will be treated in Marmon 
white crystal about 10 feet high, laid in ashlar blocks, above which will occur rich 
modelings in plastic decoration. The ceilings will be richly paneled in a very low 
relief, and in the center of the room there is a large dome, which will be treated in 
metal. bar glass, and will be quite a feature. The -vault will be constructed by the 
Carnegie Steel Co. out of the highest grade Armour plate with a round door 8%4 feet 
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in diameter, and will be a striking feature as you enter from Broadway. The vault 
will be treated with Marmon crystal and elaborate Blanco marble cornice. 

The counters fronting the lobby will be Greek Skyros, a cream-colored marble 
with rich yellow and red markings. The entire structure above this marble will be of 
solid bronze, quite heavy in character and richly modeled All of the bronze-work, 
including the cornices, wlll be handchased and rich in character. The entrance doors 
on both streets will also be of bronze, as well as the inner double-acting doors. 


$22911232 
2042 2228299022 





New bank building of the Third National Bank, St. Louis. 


The bank will be equipped with all of the modern conveniences which expedite 
daily transactions and go to make up a modern twentieth century equipment. It will 
have a force blast system for ventilating and heating. A complete pneumatic tube, 
telautograph and telephone system. The directors’ room will be on the 2nd floor and 
the decorations and equipment will be in harmony with the main banking room. 
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WHAT THE STATEMENTS OF JANUARY 26 SHOW. 


THE CHASE NATIONAL BANK. 


In the report to the Comptroller, January 26th, the Chase Natienal shows de- 
posits of $63,345,861, surplus and undivided profits $4,436,107, cash and due from 
banks $21,614,408. The capital of the Chase is now $5,000,000. The officers are 
A. B. Hepburn, President; Albert H. Wiggin, Vice-President; E. J. Stalker, Cashier; 
C. C. Slade, S. H. Miller, E. A. Lee and W. E. Purdy, Assistant Cashiers. 

Mr. Purdy and Mr. Lee were made Assistant Cashiers on January 5, Mr. H. K. 
Twitchell formerly Assistant Cashier having resigned to accept the position of Assist- 
ant Cashier of the Chemical National Bank. Mr. Purdy was the manager of the 
credit department and Mr. Lee was discount clerk. Both have been with the Chase 
for a number of years 













THE SEABOARD NATIONAL BANK. 


The deposits of the Seaboard on January 26, as reported to the Comptroller of 
the Currency, were $23,791.161, and the surplus and profits $1,303,809, which isa 
gain of about $250,000 for the year. 








The total resources were $26,577,045. 









THE LIBERTY NATIONAL BANK. 
The deposits of the Liberty National on January 26, according to the official 


report tothe Comptroller, were $11,185,873, the surplus was $1,500,000 and undivided 
profits $766,502. The capital is $1,000,000, 














THE NATIONAL BANK OF NORTH AMERICA. 


In the report tothe Comptroller, January 26, the National Bank of North Amer- 
ica shows deposits of $20,230,779, surplus and undivided profits $2,245,976, and total 
resources $25,026,755. The capita! is $2,000,000. 





THE ORIENTAL BANK. 


Two new Assistant Cashiers have been added to the official staff of the Oriental 
Bank, Lamar Ross and H. E. Rank. Mr. Ross has been connected with the Oriental 
for several years as manager of the credit department. He came to New York from 
Kansas City, where he was connected with the American National. Mr. Rank has 
also been with the Oriental for several years in the capacity of Auditor. He was in 
the office of the National Bank Examiner in New York prior to entering the Oriental. 
These promotions were both well merited. 


KNAUTH, NACHOD & KUHNE. 


Oscar L. Gubelman, who has been Vice-President of the Guaranty Trust Com- 
pany of New York for some time, tendered his resignation to that institution on Janu- 
ary Ist to become a partner in the firm of Knauth, Nachod & Kuhne. 

Mr. Gubelman’s knowledge of all classes of securities will make him a valuable 


man in a firm that deal as extensively in investment securities as Knauth, Nachod & 
Kuhne. 
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THE IRVING NATIONAL EXCHANGE BANK. 


The official statement to the Comptroller on January 26, of the consolidated 
business of the New York National Exchange Bank and the Irving National Bank, 
places another bank in the column of large banking institutions in New York. The 
deposits of the consolidated banks aggregate $19,586,670 and the total resources $24,- 
038,700, with loans and discounts of $16,171,497, and cash on hand $5,487,525. The 
combined capital is $2,000,000, and surplus and profits $1,025,571. The officers of 
the consolidated institution are: Lewis E. Pierson, President; Charles L. Farrell, James 
E. Nichols and Rollin P. Grant, Vice-Presidents; Benjamin F. Werner, Cashier. 


THE BANK OF PITTSBURGH NATIONAL ASSOCIATION, 
PITTSBURGH. 


The Bank of Pittsburgh issued in connection with their official report to the 
Comptroller on January 26 some interesting matter showing the advancement and 
progress of the city of Pittsburgh, some of which will probably surprise a great many 
people. First, that Pittsburgh is the second city in the United States in banking 
capital and surplus. New York is first with capital of $195,600,000, surplus and 
profits $402,180,264. Pittsburgh is second with capital of $60,585,000, surplus and 
profits $94,467,461; Pittsburgh’s banking capitalization exceeding that of Buffalo, 
Cleveland, Toledo, Cincinnati and Detroit combined. Second that the net earnings 
for a year of the Pittsburgh banking institutions is $11,387,000o—percentage of capital 
20.1—placing Pittsburgh first in earning capacity. Third, that the capitalized strength 
of the Pittsburgh banking institutions, including surplus and profits is $155,025,416, 
which is eighteen miilions greater than that of the banks of Chicago and Baltimore 
combined, and greater than the combined capital and surplus of the banks of Mary- 
land, West Virginia, North Carolina, South Carolina, Georgia, Florida, Alabama, 
Mississippi and Arkansas. Fourth, that Pittsburgh is first in proportion of capital 
and surplus to gross deposits, the proportion being 48 per cent. Fifth, that Pittsburgh 
is second as to the prices of bank stocks, New York having five institutions with 
stock rated over $1,000 per share and Pittsburgh three of over $1,000 per share; no 
other large city having a banking institution with stock quoted as high as $1,000 per 
share. Sixth, that Pittsburgh is the eleventh city in population and fourth in bank 
resources, which are $517,319,375. 

The statement of the Bank of Pittsburgh on January 26th shows the deposits to 
be $17,114,580, surplus and undivided profits $2,797,500, total resources $24,483 378. 
The item of deposits indicates a gain of $1,145,117 since November 12, 1906. 


THE MELLON NATIONAL BANK OF PITTSBURGH. 

According to the report to the Comptroller on January 26, the deposits of the 
Mellon National of Pittsburgh were $32,032,840, the surplus and undivided profits 
$1,722,383, and total resources $40,405,224. During the year of 1906 the Mellon 
shows an increase in deposits of about $3,500,000. The capital is $4,000,000. 








DESK EDITION OF THE AMERICAN BANK REPORTER. 


The Desk Edition of the ‘American Bank Reporter” is the most compact com- 
plete Bank Directory published. It is made to fit the pigeon-hole of any desk, and is 
thoroughly up to date in every particular. It is published by the Steurer Publishing 
Company, 22 Pine Street, New York. Single copies $3. Annual subscription, $5. 









COMPARATIVE NEW YORK BANK STATEMENT. 





The following table shows the loans and deposits of the associated banks, reported to 
New York Clearing House for the weeks ending Feb. 10, 1906, and Feb. 9, 1907, respectiv 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 





Bank of N. Y., N. B. A...! 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 
Merchants’ Exch. National | 
Gallatin National 
Nat. Butchers & Drovers’ 
Mechanics & Traders’... 


Greenwich 


Citizens’ Central National] 
Nassau iene eat al ae & Ger g. ab ks 


Germania 





American Exchange Nat. | 
Nat. Bank of Commerce. . | 


Lincoln National 
Garfield National 
Fifth National 
Bank of the Metropolis. . 
West Side Bank 


Liberty National. 


N. Y. Produce Exchange. 
New Amsterdam National 
Astor National 
State Bank 





ee 


= fama Ati 
Nat. Bank of N. America. | 
Hanover National 


~ ner Md Bank... 5.3. 
Corn Exchange 
Ee eee 
Importers & Traders’ Nat 
National Park 


East River National 
Fourth National 
Second National 
First National 
Irving National a 
Bowery.... 
N. Y. County National.. 
German-American 
Chase National 
Fifth Avenue 
German ‘Exchange 


First National, Brooklyn. | 








Loans, Loans, t Deposits, 

1906. 1907. 1906. 
~ $16,811,000 $ 18, 304,000 $ 15,428,000 
24,230,000 20,98 5,000 27,450,000 
12,249,700 12,557,200 16,509,1CO 
19,329,000 21,939,000 19,121,000 
23,030,400 23.97 3,800 | 24,688,000 
6,565,000 7,949,000 6,283,000 
167,372,500 153,224,600 158,533,300 
24,903,800 24,230,500 24,265,000 
5,577,900 5,861,500 5,911,300 
8, 330,400 8,673,000 6,228,G00 
2,508,200 2,197,600 2,782,600 
5,838,000 6,461,000 6,346,000 
4.911,100 5,848, 300 5,300,cO0O 
28,900,000 28,158,900 21,322,100 
140,491 ,00O 141,436,100 120,¢ 963, 400 
21,795,500 21,QOI,g00 18,558 _ 

3-510, 100 3.495,300 3,906,600 
5,979,000 5,841,000 saraaue 
2,209,300 2,123,400 2,566,800 
14,376,800 16,544,600 1 3,666,200 
48,850,600 55,317,300 55,763,000 
19.579,200 20,170,900 19,859,100 
3»347,300 3,686,700 3.745.900 
7,266,900 7,563,800 7,114,600 
5,849,700 10,05 3,600 7,450,800 
31,882,000 37,224,000 38,392,000 
9,069,400 9,968,900 9,435,000 
24,760,000 24,897,700 22,157,000 
71,808,000 72,775,000 83,142,000 
1,364,700 1,423,900 1,594,100 
19,593,200 19,880, 300 21,865,100 
10,462,000 9,838,000 11,184,000 
89,161,000 88,563,200 75,175,000 
9,078,200 16,849,200 8,846,800 
3,408,000 3,770,000 3,451,000 
4,931,300 5,133,800 5,680,600 
4,196,000 4,162,700 4,138,600 
47,109,000 54,212,500 53,686,700 
10,703,200 11,025,000 12,001,600 
2,890,900 3,274,900 4,241,100 
2,920,200 4,728,400 5,381, 300 

15,312,100 1 3,267,300 16,577.8 
7,659,400 7,590,000 7.91 pm 
2,809,200) 3,003,800 2,847.900 
9,507,500) 10,417,100 10,428,300 
3,890,000) 4,210,000 4,253,000 
18,371,000) 18,344,000 21,869,000 
4,458,100] 4,900,000 4,515,000 
10,642,500) 12,151,300 8,680, 100 
5,873,800) 6, ao 1 6,822,000 
5,725,100} 5,22 6,720,700 
3,912,000) 5 353 nem 3,691,000 
‘ vcec} _ §2,575000 eee ee 





+ United States Deposits included, “$15. 478, 300 


Deposits, 
1907. 


$ 16,579,000 7. 4 


23,409,000 
14,223,400 
22,536,000 
26,026,600 
7,416,000 
130,537,500 
22,591,000 
6,287,600 
6,633,900 
2, 285, 800 
7,486,000 
6,347,500 
20,749,000 
117,879,100 
17,676,200 
3,709,600 
5.878.600 
2,506,300 
15,763,600 
62,637,900 


19,762,800 
3,979,100 
7,515,700 

10,097,yoo 

43,295,000 

10,287,200 

21,855,000 

80,768,000 
1,627,200 

21,951,700 
9,250,000 

71,481,100 

16,847,000 
4,106,000 
6,120,300 
4,126,900 


59,992,700! 


12,178,700 


5,842,400 
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